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putting a part of the company’s annual 

nancial report to employees on records, it 
knew it had hit on something novel—but it 
wondered if the employees had facilities for 


New Twist in Annual Reports 


Thomas Roy Jones, president of ATF 
Incorporated, spoke directly to his 3,680 
employees in their own homes as he de- 
livered his fiscal year-end message for 
ATF. He did it on phonograph records, at- 
tached to printed financial reports especially 
prepared for the employees and mailed to 
their residences. This is believed to be the 
first time an American enterprise has used 
this novel means of communicating eco- 
nomic facts to its people. 

Another unusual feature of the ATF re- 
port is a pop-up in the centerfold of the 
booklet, depicting a typical American street 
scene, driving home the next-door-neighbor 
relationship of employee, stockholder, and 
customer, and the coordinating activities of 
intelligent management, 

ATF attributes a great share of its har- 
monious human relations to its constant 
program over a period of years in keeping 
employees informed on economics of the 
business. The company was a pioneer in 
issuing to its personnel financial reports in 
everyday language, and it has aimed in each 
succeeding statement to improve the clarity. 
In striving for this readability, ATF has 
employed Opinion Research Corporation of 
Princeton to make continuing checks on the 
effectiveness of the story, and changes have 
been made on the basis of these findings. 

“The soundness of this plan,” Mr. Jones 
said, “is shown in the fact that 1947’s report 
received a 92 per cent thorough reader- 
ship—the highest checked in American in- 
dustry.” That readership had jumped from 
65 per cent—slightly better than the aver- 
age—in 1946, and from approximately 35 
per cent in 1945, when the report was rather 
conventional in nature, 

“The 1948 ATF employees’ report,” Mr. 
Jones said, “is the culmination of my desire 
of many years to see a statement that is 
entirely devoid of accountants’ idiom, but 
which in its simplification is still complete.” 

Not only have ATF personnel been polled 
on readership, retention, and belief of con- 
tents, but they have been interviewed on 
what additional information they wanted 
about their company, and this information 
has been supplied wherever possible. 

Incidentally, when the human relations 
division of ATF conceived the idea of 


playing the discs. So a survey was made 
in a typical ATF plant, and then the com- 
pany had no qualms. It was found 82 per 
cent of the employees own record players 
or have ready access to them. (And it is 
expected most of the remaining 18 per cent 
will quickly find a neighbor with a ma- 
chine. ) 

Readers of PERSONNEL who desire a copy 
of this unusual report may obtain one by 
addressing Human Relations Division, ATF 
Incorporated, 200 Elmora Avenue, Eliza- 
beth, New Jersey. 


ww 


Salaries of 
‘*Manpower Managers’’ 


Manpower managers—a catch-all term 
embracing a diversity of personnel and in- 
dustrial relations job titles—appear to have 
received some second- and third-round sal- 
ary increases themselves in recent years, 
reports Dale Yoder, Director of the Uni- 
versity of Minnesota’s Industrial Relations 
Center.* The Center recently analyzed 200 
replies to a questionnaire which sought in- 
formation not only on compensation in man- 
power management but on job titles, ages, 
tenures, and personnel ratios. Those re- 
sponding were predominantly male (194 out 
of the 200), and their organizations em- 
ployed a total of 803,250 workers. 

Of the 23 different titles reported, the 
most popular seems to be that of “personnel 
manager” or “personnel director” (a title 
held by 120 of the respondents) ; next in 
order is “industrial relations director” or 
“industrial relations manager,” there being 
29 such titles. Four broad categories of 
titles are distinguished by the survey report : 
(1) personnel managers, directors, and ad- 
ministrators; (2) industrial relations di- 
rectors and managers; (3) vice presidents 
in charge of industrial relations or personnel 
administration; and (4) all others, classi- 
fied as “miscellaneous.” 


* Modern Management, May, 1948. 
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As might be expected, significant differ- 
ences in salaries were found among these 
groups. Vice presidents appeared to aver- 
age about double the mean salary for all 
those reporting, and the personnel manager 
group fell about $1,000 under the over-all 
average of approximately $7,700 per annum. 
Industrial relations directors earned an 
average of $9,900 (about $3,000 more than 
personnel directors), while the miscel- 
laneous category averaged approximately 
$7,400. When responses were examined for 
relationship between compensation and size 
of firm, it was found that companies paying 
the highest average salaries ($16,000 and 
above) averaged almost 100 times as many 
employees as the lowest group, while the 
salary was approximately six times as great. 

Some interesting facts emerge from an 
analysis of ages and tenures. The average 
age of all the respondents is 40.2, with per- 
sonnel directors averaging 39.1 years and in- 
dustrial relations directors 43. While 
the average experience in personnel work 
of all those replying is 8.9 years, such ex- 
perience ranges from a low of 7.6 years 
for personnel directors to a high of 13.6 
for vice presidents in charge of the func- 
tion. On the average, the respondents have 
occupied their present positions for 4.7 
years. 

The survey sought also to determine per- 
sonnel ratios—-i.e., the number of personnel 
workers per hundred employees. Those re- 
porting were requested to indicate, in addi- 
tion to the total number of employees, the 
number of persons on the personnel or in- 
dustrial relations staff. This number was 
then divided by the number of hundreds of 
employees to provide the personnel ratio. 
For the group as a whole, the ratio is 0.81. 
In small firms (less than 500 employees), 
the ratio is 1.06; in firms with from 500 to 
999 employees, it averages 0.91; it then 
plummets to 0.59 for firms with 1,000-4,999 
employees, rising again to 0.67 for those of 
5,000 and over. 


Mr. Yoder emphasizes that the survey , 


findings are limited in significance because 
those who hold the various titles have no 


uniform assignment of duties or respon- - 


sibilities. 
Ww 


Getting the Reader’s Opinion 


Is our employee publication really 
effective in putting management’s message 
across, or is it off the beam? This is a 
question which more and more companies 
are asking themselves and taking steps to 
answer. For years, points out Robert New- 


comb,* management has ignored the jour- 
nalistic preferences of employees, with the 
result that union publications have often 
scored higher in readership. The new, 
more progressive attitude is: “We spend 
money to tell our story to employees. Are 
employees reading it? If so, to what ex- 
tent? If not, why not?” 

The best way to get the answers is, 
of course, an employee poll, which should 
furnish its own clues for improvement or 
change. “There is no point in tabulating 
comment,” says Mr. Newcomb, “if it isn’t 
clearly indicated what needs to be done to 
effect an improvement. It isn’t enough to 
discover simply that this type of feature 
or that particular department is low in 
readership—it’s important to know why it’s 
low in readership, and what would be re- 
quired to make it readable, or what would 
constitute an acceptable substitute.” 

Should the reader opinion survey be con- 
ducted internally or by an outside specialist ? 
Mr. Newcomb, himself an outstanding con- 
sultant in the field of employee communica- 
tion, declares there is nothing basically 
wrong with the internally conducted poll. 
“Main trouble lies in the fact that company 
departments charged with publication pro- 
duction often do the canvassing them- 
selves—thus, whether the poll is on the level 
or not, a lot of people think it isn’t, par- 
ticularly if it’s a favorable report. Cer- 
tainly the best method, if the poll is to be 
conducted by people within the organization, 
is to assign the job to a department unre- 
lated to the publication.” 

A number of pointers in developing a 
readership study of an employee publication 
are offered by Mr. Newcomb: 


Prepare employees for the poll by ad- 

vance announcement. You may use 
either the publication itself, or the plant 
bulletin boards. If you go at the polling 
cold, you will encounter resistance. Fur- 
thermore you'll kill a lot of time because 
you must then explain the poll to each 
person interviewed (if it’s a personal 
poll). 
_ Let employees know that their opin- 
tons matter. Tell them you'll let them 
know, preferably in the publication 
itself, what the results are. And let 
them know, good, bad or indifferent. 

Put the questions simply. The fewer 
questions, the better. It’s a good idea to 
check your questions with several em- 
ployees before starting the poll, just to 
make certain the questions will be under- 
stood. 

Aim for the mass, over-all reaction. 
One of the best recent by-mail question- 


*In The Score, published by Newcomb & Sam- 
mons, 224 East Ontario Street, Chicago 11, Ill. 











naires asked simply whether the reader 
liked the magazine the way it was or the 
way it is. If your editorial policies are 
clearly established and reflected, a vote 
on this single question tells management 
what it wants to know. (Unless, of 
course, it’s an evenly divided opinion; 
this particular poll showed a 40-to-one 
preference for the new-style publica- 
tion.) 

Watch for a pattern of reaction. Ten 
thousand responses won’t tell you any 
more than 100, if you can establish the 
pattern within 100—the other answers 
as a rule are only confirmations. (E-x- 
ample: Ina recent poll, out of the first 
70 persons individually polled, nearly 
two-thirds expressed an interest in de- 
partmental operations at their own plant, 
setting up a pattern for operations ar- 
ticles; within the first 150, two-thirds 
wanted to know more of end-product 
applications, setting up a pattern for 
end-product stories.) 

Don’t put too much emphasis on the 
percentage of returns. If you do a per- 
sonal poll, you’re bound to get a 100 per 
cent response. (The “no opinions” in 
this field are imperceptible; if you have 
many, it means the pollster isn’t trained 
to get the answers.) A by-mail poll is 
influenced by too many factors to make 
a fair return calculable. Though polling 
is done both by individual interview and 
by mail, you’re more apt to come up with 
the conclusive answers if you use the 
former method. 


w 
Paging John Kieran 


A novel plan for getting company 
facts across to employees was recently in- 
stituted by General Aniline & Film Corpo- 
ration, New York City. The plan, which is 
evoking much favorable reaction among the 
workers, consists of a “Quiz-at-Lunch” 
game called Qunch which is played at the 
company’s plant cafeterias every week. 
Prizes of a full week’s lunch are awarded 
for the highest score, and a single free 
lunch is awarded by lottery to another par- 
ticipant regardless of score. 

Questions are all concerned with the 
company, its economics, its products, its 
people, and its history. Each quiz comprises 
five questions based on information that has 
appeared in various company publications— 
i.e., plant magazines and papers, the annual 
report, and other media. 

Management strives to make the quizzes 
interesting and entertaining as well as edu- 
cational. Each game includes a question 
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about some personality, such as an officer of 
the company, a union official, an old-timer, 
or a particular employee. 

Correct answers are published and dis- 
tributed during the week following the 
contest, and are also posted on the plant 
bulletin boards. It is in publication of the 
answers that the purpose of the game is 
best served, for every answer is prepared 
with the aim of providing as much informa- 
tion as possible on a specific subject without 
sacrifice of brevity and conciseness. 

While Qunch is copyrighted by General 
Aniline & Film, other firms that would like 
to introduce it to their own employees will 
be permitted to use or adapt it without 
charge. Detailed information about the 
game may be obtained from C. Joseph 
Hyland, Director of Public Relations, Gen- 
eral Aniline & Film Corporation, 230 Park 
Avenue, New York 17, N. Y. 


Ww 
‘Butch Learned the Hard Way”’ 


Butch learned the hard way, 
but other workers can learn from Butch! 
His experiences while struggling with the 
safety regulations in his plant are interest- 
ingly told and amusingly illustrated in color 
in the most recent publication issued by the 
Bureau of Labor Standards, U. S. Depart- 
ment of Labor, This pamphlet is the first 
of a series to appear in the coming months 
heralding the President’s National Con- 
ference on Industrial Safety. 

“Always taking the joy out of life, aren’t 
you?” grumbled Butch when his foreman 
made the glamorous redhead tie a kerchief 
over her blazing glory the first day she 
started to work in the machine shop. But 
Butch was saying “On you, it looks good,” 
after he learned a few things about what 
happens when a girl’s hair gets caught in a 
fast-moving wheel. 

A safety guide for workers in all types 
of industrial plants, this 16-page pocket-size 
pamphlet discusses such basic essentials as 
wearing protective clothing, using the ma- 
chine guards provided, practicing good 
housekeeping, promptly reporting defective 
equipment, eliminating horseplay while on 
the job, and seeking first aid for even minor 
injuries. 

A limited supply of free copies of Butch 
Learned the Hard Way may be obtained 
from the Bureau of Labor Standards, U. S. 
Department of Labor, Washington 25, D. C. 
Quantities may be purchased at 10 cents 
each from the Superintendent of Docu- 
ments, U. S. Government Printing Office, 
Washington 25, D. C. A 25 per cent dis- 


count is allowed on orders of 100 or more. 
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THE OVERTIME ISSUE 


By F. THEODORE MALM’ 


Here is a timely analysis of an issue which has given many employers as 
severe a jolt as did the portal-to-portal decision two years ago. Mr. Malm 
traces the development of the controversy over the definition of the “regular 
rate” of pay under the Fair Labor Standards Act, and he shows that the 
employer liabilities established by the recent Supreme Court decision may 
well be much less than has been estimated. However, there is still much room 
for concern by those companies that believed in good faith that their wage 
payment practices were in accord with the Act, and the author emphasizes 


the need for reconsideration of premium pay practices in the light of the 
Court's decision. 


O judge from published comments, the Supreme Court “overtime on over- 

time” decision of June 7, 1948, in the New York longshoring cases has 
posed a problem for American industry of importance at least equal to that 
of the 1946 “portal to portal” decision.2, The portal-to-portal cases involved 
liabilities of about $6 billion; overtime-on-overtime claims, it has been said 
(probably with exaggeration) may amount to as much as $6 billion to $40 
billion.* With such an important current development, it may be helpful to 
summarize the history of this problem and to comment on its significance for 
employers in other industries. 


THE “REGULAR RATE OF PAY” 
Section 7(a) of the Fair Labor Standards Act of 1938 states: 


No employer shall . . . employ any of hisemployees . . 
for a workweek longer than forty hours . . . unless such em- 
ployee receives compensation for his employment in excess of the 
hours above specified at a rate not less than one and one- — ' times 
the regular rate at which he is employed.* 


The term “regular rate,” misleadingly simple and straightforward in the 
Act, was not defined by Congress, and much controversy has followed. 

The Supreme Court has held that the statutory minimum (now 40 cents 
an hour) is not the regular rate of pay. Rather, the Court has said, “The 
regular rate by its very nature must reflect all payments which the parties 
have agreed shall be received regularly during the workweek, exclusive of 
overtime payments.”® 

Where an employee is paid only one hourly rate during the first 40 hours 
of work, and no additional compensation of any sort, there is usually no prob- 
lem: the regular rate is that straight-time hourly rate. However, when a 
weekly salary is paid; when board and lodging is supplied; when a man re- 





1 Research Fellow, Institute of Industrial Relations, and Instructor in Business Administration, Univer- 
sity of California at Berkeley. 

2 The two cases were: Bay Ridge me ag iy Co., Inc. vs. Aaron e ; Huron Stevedoring Corp. vs. 
Blue et al., United States Law Week, Vol. 16 6, No. 48 OS", 8, sae) pp. 4500-4515 (cited hereinafter 
as 16 LW *4500). See also New York Times, "June 8, 1948, 2. 

8 Phelps | Adams, “New Labor Dodge Threatens Pay Suits p Art Industry,” New York Sun, ig | 12, 
1948; “Overtime on ees A Summary Report,” Pacific Coast Maritime Report, Vol. No. 8 
(May 24, 1948), p. 2; statement of Representative Angier Goodwin, Congressional Record, "Val, of 
a. bi, (April 20, 1948), p. 4766; “‘Overtime Appeal,” Business Week, No. 950 (November 15, 1947), 


4 Bo %. 25, C.A., Sec. 207; emphasis added. 
5 Overnight Motor Transportation Co. vs. Missel, 316 U. S. 572 (1942). 
&° Walling vs. Youngerman-Reynolds Hardwood Co., 325 U. S. 419 (1945). 
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ceives payments under an incentive, piecework, or bonus plan; when shift differ- 
entials enter in: then the problem becomes more complicated. 

In a long line of decisions, the federal courts have held that the regular 
rate in such instances is found by the “Missel formula,” computing average 
hourly earnings: total hours worked per week, divided into total compensa- 
tion, including weekly salary,’ incentive or piecework earnings,® bonus pay- 
ments,® the value of board and lodging,’® and shift differentials." 

In some cases, under the so-called “Belo doctrine,” the Supreme Court 

has ignored the Missel formula and accepted a contract-designated rate as the 
regular rate.** Under this rule, employees working a fluctuating workweek 
are paid a basic hourly rate for the first 40 hours actually worked, and an over- 
time rate at time and a half for hours worked in excess of 40, with a guarantee 
that they will not receive less than a certain amount per week. The basic 
hourly rate is so set that employees are entitled to more than the guarantee 
only in workweeks of considerably more than 40 hours (about 54 hours in 
the Belo case; about 84 hours in the Halliburton case) .** 
; In other cases, where “Poxon” or “split-day plans” have been attempted, 
the courts have refused to accept the contractual straight-time rate as the reg- 
ular rate. In one of these plans, for example, employees regularly worked an 
eight-hour day, which was divided into two parts: the first, of 6.6 hours, was 
called “regular time”; the second, of 1.4 hours, was termed “overtime.” The 
‘overtime rate was set at time and a half of the straight-time rate. However, 
the courts have objected that the straight-time rate here was not based on 
payments made regularly for the normal workweek, and the so-called “over- 
time rate’ was not paid for true overtime—i.e., hours worked in excess of the 
normal workday or workweek.’* In these cases, the Missel formula for com- 
puting the regular rate has been required. 


THE LONGSHORE CASES 


The present dispute on the inclusion of contractual over rtime in the com- 
putation of the regular rate began with the suits filed by a number of individual 
longshoremen in New York, covering claims for work in the on October, 


7 Overnight Motor Transportation Co. vs. Missel, 316 U. S. 572 (1942). 
8 Walling vs. het ys Corks 325 U. S. 427 (1945); Walling p-" FS ene -Reynolds Hardwood 
Co., 325 U. S. 419 (1945); U. Ss. vs. Rosenwasser, 323 U. S. 360 pe 44). 
® Walling vs. Richmond Screw ‘Anchor Co., 154 F. 2d 780 (C.C.A. oa Walling vs. Adam Electric 
Co. (CCA 8, July 14, 1947) Monthly Labor Review, Vol. oe ” No. 3 (September, 1947), p. 347. 
} ama paid regularl , and as often as quarterly, are usually included in the computation of the 
regular rate; bonuses paid irregularly, or less often than quarterly, such as Christmas bonuses, fe gta 


are not included.—Statement of L. Metcalfe Walling, former Administrator ry - Wa Bg B. Hour 
Division, Minimum Wage Standards: agg Before Subcommittee No. of ommitice on 
Education and Labor, R. 80th os Ist Sess. on Proposed ah BA. by the Fair Labor 
Standards Act of 1938 (Washington: U. 8. Government Printing vay & 1948), Vol. 4, pp. 2284-2285. 
Note: The last-named document will be cited hereafter as Minimum W. Ay ay ) 

10 Walling vs. Alaska Pacific Consolidated — Co., +s F. 2d 812 (C.C. CA."9 » 1945). 

11 International Longshoremen’s Association v: ls Corp., 50 FE. Supp. 26; Cabunac vs. 





National Terminals Corp., 139 F. 2d 853 (c. C.A. 7, 194d. 
For a long list of cases illustratin uetios © = _, Missel formula” of computing the “regular rate” as 
average hourly earnings, see 1947 
2 Walling _ Belo ae 316 U. Aid 624 Moan): “Walling vs. Halliburton Oil Well Cementing Ce, 
$31 U. S$. 17 47). For an interesting discussion of the Belo nage - I. J. Levy, “Belo 
a revisited, ” A oe Washington Law Review, Vol. 15, No. 1 a 1946 Pp. 39-62. 
8 “Validity of Weekly Guaranty ee Reaffirmed,” Monthly Labor R evies. Ve 64, No. 6 (June, 


1947), p. 1059; cf. 1944-1945 W. H. Man. 
% Walling vs. Alaska Juneau Gold Mining Coy 0087 F. 2d 876 “*. c. _. 9, i. Walling vs. ee 


& Payne, Inc., 323 U. S. 37 eSplit-Day Plan,” ly Labor Review, Vol. 64, No. 1 
(January, 1947), p. 84; ibid., va. 50. ino t 1 (January, ibasy ee p. M31. 
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1943, to September, 1945.15 These men worked under the contract between 
the International Longshoremen’s Association (AFL) and the New York 
stevedoring employers, which provided for straight-time wage rates ($1.25 on 
general cargo, higher on penalty cargoes) to be paid during the basic working 
day from 8 a. m. to 12 noon and from 1 p. m. to 5 p. m., Monday through 
Friday, and from 8 a. m. to 12 noon on Saturday. The overtime rates 
(usually 150 per cent of straight time) were paid for work at all other times: 
between 5 p. m. and 8a. m., Monday through Friday ; Saturday afternoon ; and 
Sunday.** Some of the longshoremen had worked regularly during those 
times which the contract specified as overtime, receiving 150 per cent of the 
straight-time rate. When they worked more than 40 hours in one week, they 
were still paid at the contractual overtime rate. In their suit, these men claimed 
that they should be paid for work over 40 hours at time and a half of the con- 
tractual overtime rate—thus, “‘overtime on overtime.” 

Judge Rifkind (former Secretary to Senator Wagner, and said to be 
one of the drafters of the FLSA) held in the District Court that the rates 
paid satisfied the requirements of the Act. He rejected the argument that 
the contractual overtime was only a shift differential, on the grounds that the 
premium here was 50 per cent, while shift differentials usually are only 10 
per cent or less.17 Rifkind ruled that the real purpose of the differential was 
to place a penalty on work in excess of 40 hours, and so within the spirit of 
the FLSA. Relying on the Belo case, he approved the contractual straight- 
time rate as the statutory regular rate. 

On appeal, this decision was unanimously reversed in the Second Circuit 
Court of Appeals.1*® Judge Frank pointed out in his opinion that the Belo 
doctrine was limited to contracts providing “for a guaranteed weekly wage 
with a stipulation of an hourly rate.”4® Also, in longshoring, the overtime 
rates were being paid for work performed at times (nights, Saturday after- 
noons, Sundays, and holidays) which were shown by the facts to be within 
the regular working hours of these men.” For work over 40 hours, the em- 
ployers were required by the decision to pay each worker an “overtime rate 
of one and one-half his average hourly earnings for the entire week.”** 

The Supreme Court granted certiorari on November 10, 1947, heard 
arguments on January 12, 1948, and handed down its decision on June 7, 
1948.22, Because of the liability of the Federal Government to the employers 
under wartime cost-plus contracts, the Department of Justice represented them 
before the Court. Despite the strong arguments of government counsel, the 
Court upheld the Circuit Court in a 5-3 decision (Justice Douglas taking no 
part in the case). Essentially, the Court held that “overtime” under the 


45 Joseph Ryan, President of the International Longshoremen’s Association, says that the union opposed 
the action because “. . . we felt that such suits might wipe out all of the gains that the ILA had 
been making for its men over a period of 25 years.”—-Minwmum Wage Standards, Vol. 3, p. 1687. 

16 Aaron vs. Bay Ridge Operating Co., 162 F. 2d 666-667. ; 

17 Addison vs. Huron Stevedoring sr. 69 F. Supp. 956 (1947); cf. “Shift Differentials in Manufac- 
turing,” ——— Labor Review, Vol. 65, No. 2 (August, 1947), pp. 183-185. 

pr ag “oe idge Operating Co.; Biue vs. Huron Stevedoring Corp., 162 F. 2d 665 (1947). 

cy a 

2 Tbid., p. 669. 

"1 Tbid.; cf. ‘‘ ‘Regular Rate’ Under the Fair Labor Standards Act—1947 Version,” Columbia Law 
Review, Vol. 47, No. 7 (November, 1947), pp. 1189-1202. 


2 Bay Ridge Operating Co., Inc. vs. Aaron et al.; Huron Stevedoring Corp. vs. Blue et al., 16 LW 
4500 (June 8, 1948). 
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longshore contract, paid for work at certain times without reference to the 
amount of work previously performed, did not qualify as the overtime pay 
required by the FLSA. Justice Reed, speaking for the majority, stated that 
". . the extra pay for contract overtime hours is not an overtime pre- 
mium,” ** and added, “Overtime premium. . . is that extra pay for work 
because of previous work for a specified number of hours in the workweek 
or work day.** Continuing, he said, “. . .a mere higher rate paid as a 
job differential, or as a shift differential, or for Sunday or holiday work, is not 
an overtime premium.”*®> The longshoremen, he ruled, were entitled to be 
paid for their work in excess of 40 hours at 150 per cent of their average 
hourly earnings.?® The cases were remanded to the District Court for determi- 
nation of the amount due, and for consideration in the light of the Portal to 
Portal Act. 

Justice Frankfurter dissented strongly, commenting that “The Court’s 
opinion is written quite in the abstract. It treats the words of the Fair Labor 
Standards Act as though they were parts of a crossword puzzle.”?’ He 
argued : 

The fact that some work was done at odd hours does not mis- 
represent the regular situation, provided that such work was exceptional 
and was restricted in frequency by the overtime provisions of the agree- 
ment, so that what the agreement treated as regular and what was 
exceptional were truly that.?* 


SIGNIFICANCE OF THE DECISION 


Both before and after the decision of the Court, there have been wide- 
spread comments about the “disastrous” consequences of the “jolting” deci- 
sion.?® The longshoring industry, directly affected by the decision, is in the 
most serious position because of its general tise of contractual overtime rates 
for work done at specified times. The Waterfront Employers Association of 
the Pacific Coast states that its liability could be over $20 million, and some 
stevedoring companies have indicated that their liabilities might be so high as 
to bankrupt them.*® The settlement of contract terms in the light of this 
decision adds another perplexing issue to the maritime labor dispute pending 
at the moment of writing. 

It has also been claimed that the decision may have as far-reaching effects 
as the Mount Clemens decision of 1946, following which nearly 2,000 portal- 
to-portal suits were filed claiming amounts totaling somewhere near $6 billion. 
Representative Goodwin, speaking in Congress on April 20, 1948, said that 
® Ibid., p. 4504. 

% Tbid., p. 4505. 

% Ibid., p. 4506. 

2% Ibid., p. 4509. 

2 Ibid., p. 4510. 

2 Ibid., p. 4513. : 

2 See Adams, op. cit.; “Overtime on Overtime,” Chicago Sunday Tribune, May 9, 1948, Part 1, p. 24; 
Industry Faces New Crisis (Washington: National Federation of American Shipping, 1948); “Huge 
Overtime Claims Awaited,” Oakland Tribune (California), June 8, 1948, p. 1; “Supreme Court 
Hands a Must to Congress,” San Francisco Chronicle, June 9, 1948, p. 18; Waterfront Employers 
Association of the Pacific Coast, News Release, June 9, 1948. 


% “Overtime on Overtime—A Summary Report,” Pacific Coast Maritime Report, Vol. 2, No. 8 (May 24, 
1948), p. 3; in Minimum Wage Standards, Vol. 2, see statements of: Maloney, pp. 1189-1207; Foisie, 





pp. 1207-1216; Blanchard, pp. 1216-1222; Nolan, pp. 1222-1226; Bayly, pp. 1226-1229; Stevenson, 
pp. 1229-1235. 
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600 overtime-on-overtime suits had already been filed, and stated the oft- 
repeated estimate that “the total charges against business. . . may reach 
$6,000,000,000.” ** In indicating areas which might be affected, he listed most 
of the principal industries of the country.*? These and other claims of huge 


liabilities, however, are not supported by detailed evidence, and seem to be 
exaggerated. 


Actually, liabilities in industry generally may well be much less than has 
been suggested, though this still leaves much room for concern by those em- 
ployers who have believed in good faith that their wage payment practices 
were in accord with the Act.** The longshore-type contract clauses providing 
for time and a half for certain hours of the day as such are not common in 
other industries, though time and a half for Saturday and Sunday is common.** 


The Supreme Court, in its decision, gave these illustrations of acceptable 
practices : 


(1) The employment contract calls for an overtime premium for work beyond 
thirty-six hours. Such extra pay should not be included as weekly wages in any com- 
putation of the regular rate at which a man works. ([Footnote] 36 hours X $1 + 14 
hours X $1.50 = total wages $57. Regular rate = $57, less overtime premium of $7, 
— 50 hours = $1 per hour.) (2) A contract provides for payment of time and a half 
for work in excess of eight hours in a single workday. An employee who works five 
ten-hour days would have no claim for statutory excess compensation if paid the 
amount due by the contract. ([Footnote] 5 days X 8 hours at $1 per hour + 5 days 
X 2 hours at $1.50 per hour = $55 total wage. Regular rate = $55 — $5 + 50 = $1 
per hour.) Or (3) A contract provides for a rate of $1 an hour for the first 40 hours 
and $1.50 for all excess hours; an employee works 48 hours and receives $52. To find 
this regular rate of employment, the overtime premium of $4 should be deducted and 
the resulting sum divided by 48 hours.” 


As to time and a half on Saturdays, Sundays, and holidays as such, the 
Portal to Portal Act seems to relieve employers from liability for failure to 
pay overtime if they relied in good faith on rulings of any agency of the 
United States—provided that these days were not included in the normal or 
regular workweek, as they were in longshoring.** However, the Wage-Hour 
Administrator has now stated that, effective September 15, premiums paid for 
work on Saturdays, Sundays, and holidays as such can no longer be offset 
against the Act’s requirements to pay time and a half after 40 hours; such 
premiums now evidently must be counted as part of the regular rate. This 
ruling indicates the need for reconsideration of premium pay practices in the 
light of the Court’s decision. 


= A ggg 3 Record, Vol. 94, No. 71 (April 20, 1948), p. 4766. 
-» P. 4767. 

33 Representative Walter, “Fair Labor Standards Act,’? Congressional Record, Vol. 94, No. 91 (May 20, 
1948), pp. 6358-6360. : 

*% “Premium Pay Provisions in Selected Union Agreements,’”? Monthly Labor Review, Vol. 65, No. 4 
(October, 1947), p. 424. 

316 LW 4506. 

%° “The Portal-to-Portal Act of 1947,” Monthly Labor Review, Vol. 65, No. 2 (August 1947), P. 200. 

“The public pronouncements of the Administrator declare that overtime compensation for work 
outside the ‘normal or regular working hours,’ such as the usual Sunday or holiday work, may be 
credited toward overtime due, and not included in the ‘regular rate of pay.’ ’’—Excerpt from the 
U. S. Solicitor General’s petition to the Supreme Court for writs of certiorari in the longshore cases, 
Minimum Wage Standards, Vol. 4, p. 2755. Cf. Interpretative Bulletin No. 4, Pars. 69-70, Wage 
and Hour and Public Contracts Division of the Department of Labor. 

West Coast longshore ee find themselves protected by a letter from the Regional 
Attorney of the Wage and Hour Division to the Industrial Association of San Francisco, dated 
December 6, 1938, in which it is stated that “the straight time rate is the ‘regular’ rate.”—Minimum 
Wage Standards, Vol. 4, p. 2372. : 

The Portal to Portal Act also provides that a two-year statute of limitations applies to suits filed 
after its effective date-—‘‘The Portal-to-Portal Act of 1947,” loc. cit. 
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REMEDIAL LEGISLATION 


While past liabilities may be limited by the Portal to Portal Act, they 
still give reason for concern. Also, present and future wage payment prac- 
tices may have to be modified in the light of the Supreme Court’s decision. 
Many remedies have been suggested, including repealing the overtime pro- 
visions of the FLSA, providing an overtime rate equal only to 150 per cent 
of the statutory minimum of 40 cents per hour, and others.** Many bills 
were submitted to the last sessions of Congress to relieve employers from 
paying “overtime on overtime,” including one by Senator Ball (S. 2386) 
which has been subjected to criticism because of its provisions on other aspects 
of the Act.** 

More commonly advocated by those concerned with the overtime issue 
have been the bills submitted by Representative Goodwin of Massachusetts. 
H. R. 4387, submitted in July, 1947, provided in part: 

Regular and overtime rates of pay may be fixed in labor or employment contracts 
by employers and their employees, individually or through collective bargaining rep- 
resentatives. Any hourly, daily, or salary rate established in a bona fide labor or 
employment contract as the regular rate, the basic rate, or the straight-time rate shall 
be the “regular rate” of pay: provided, that such rate is not less than the minimum 
wage. ... No rates established by such contract as an overtime rate and no payment of 
additional compensation for overtime or otherwise shall be, or shall be used in comput- 
ing, the “regular rate” of pay. 

This was objected to because it did not make provision for incentive earnings, 
or protect employees with weak bargaining power against the establishment 
of fictitious rates of pay.*® 

On May 12, 1948, Representative Goodwin submitted a revised bill, 
H. R. 6534, which seeks to limit past overtime liabilities by depriving the 
courts of jurisdiction over actions claiming payment for which the employer 
is not liable under the bill. Sections 3 and 4 of the bill provide in part: 

No overtime premium shall be included in any “regular rate,” “basic hourly rate,” 
“basic day rate,” or “basic rate.” . . . Any compensation paid to an employee as an 
overtime premium shall be credited against his statutory overtime obligation. . .. The 
term “overtime premium” means that portion of any overtime rate that is paid because 
the employee has previously worked a specified number of hours during a specified 
period or because of the time of day or the day of the week or year the work is per- 

formed. The term “overtime rate” includes any rate of at least one and one-half times 

any lower rate, not proved to be a fictitious rate, established by custom or individual 


labor contract, payable for the same work at other hours of the day or on other days, 
and includes any other true overtime rate.” 


This amendment of the FLSA, while it takes away some of the windfall gains 
anticipated by workers, seems to be a reasonable settlement of the equities of 
the overtime issue. 

No legislative action was taken in the brief interim between the Court’s 
decision and the adjournment of Congress. By the onset of the next session, 
further developments should make clearer what action, if any, may be necessary. 


87 Statement of William R. McComb, Administrator, Wage and Hour and Public Contracts Division, 
Minimum Wage Standards, Vol. 4, pp. 2609-2619. 

38 Congressional Record, Vol. 94, No. 78 (April 30, 1948), p. A2728. 

% Statement of William R. McComb, Minimum Wage Standards, Vol. 4, p. 2612; statement of Repre- 
sentative Walker, Congressional Record, Vol. 94, No. 91 _— 20, 1948), p. 6359. 

«© “New Bill Aimed At ‘Overtime-on-Overtime’ Suits,” Labor Relations Reporter, Vol. 22, No. 5 (May 
17, 1948), p. 1213. A companion bill, S. 2728, has been introduced in the Senate by Senator Wiley.— 
Ibid., No. 9 (May 31, 1948), p. 1948. 
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PATTERNS IN FRINGE BENEFITS 


By A. C. CROFT 
Director 
National Foremen’s Institute 


Marginal benefits are already costing industry a vast sum. One recent 
survey, for instance, indicates that voluntary social service plans and vaca- 
tions alone average almost 9 per cent of total payroll; another study shows 
that employer contributions to private pension and welfare funds more than 
tripled between 1942 and 1946. In this significant survey report, Mr. Croft 
describes the patterns that are gradually developing with respect to the 
10 major types of fringe benefits. He also discusses the new types of demands 
which are emerging and may assume increasing importance. 


IME was when fringe issues played a relatively minor role in union nego- 

tiations. Across-the-board wage boosts and union security were the major 
union demands. Once these were settled, such matters as the guaranteed 
annual wage, pensions, and paid sick leave received plenty of lip service from 
both sides but little agreement. Reason was that during the early New Deal 
days unions strove for dramatic, newsmaking victories in the form of hourly 
pay increases. When war came and with it serious manpower shortages, 
management, both union and non-union, began to adopt other than direct wage 
benefits. This was done to keep workers from leaving for other jobs or as a 
means of wooing employees from other occupations, areas, or plants into com- 
panies with improved working conditions. 

Now of course fringe benefits have become part of the wage cost structure 
of American industry. But what kind of pattern do fringes follow? Do they 
follow industry lines, area lines, union lines? Are the demands of the different 
unions similar or do they vary from industry to industry, area to area? 

To find the answers, the Wage Research Staff of the National Foremen’s 
Institute has made a study of 473 union contracts signed since January of this 
year. The agreements covered 15 industries. The major conclusions that can 
be drawn from this survey are as follows: 

1. Fringe benefits do not follow industry, area, or union lines. The same 
benefits appear in many industries. 

2. Union demands for greater benefits do follow a uniform pattern but 
not on any area or industry basis. Thus, when John L. Lewis started to make 
his demands for pensions based on the $100 a month basis, other unions picked 
up that figure. When the UAW pressed for a guaranteed workweek (which 
demanded that an employee who came to work on Monday had to be guar- 
anteed a week’s work) from the auto industry, lesser labor organizations in 
other industries took the cue and repeated the demand at their conference 
tables. 

3. New types of fringes are constantly in the making. For example, 
some unions, notably the United Mine Workers District 50, have signed agree- 
ments in which the employee receives three days off with pay for death in the 
immediate family. Another would be inclusion of a clause which pays the 
employee $1.50 meal allowance after three hours overtime—or employees 
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transferred to lower rated jobs get the higher rate for 24 weeks—or company 
pays moving expenses if worker is transferred to another area. 

The following compilation is a digest of the fringe benefits as culled from 
the contracts analyzed, together with typical union demands in each category. 


PAID VACATIONS 


FRINGE: How long are vacations ? 

TypicaL Practice: Majority of contracts give hourly-paid workers one 
week’s vacation after one year of service ; two weeks after five years. 

New Union Demanps: Unions are now trying to get greater benefits 
for new workers as well as for old timers. For example, they want two days 
of vacation after six months, three days after nine months, and three weeks 
after 15 years’ service. In addition, in some cases, they are asking for two 
weeks after three years. 

FrincE: When can vacations be taken? 

TypicaL Practice: Usually vacations can be taken only during the 
period from June 1 to September 30. 

New Union Demanps: To permit workers to take winter vacations, 
unions are asking that the vacation period run from June 1 to December 31 
or January 31—not so in seasonal industries, however. 

FRINGE: Eligibility for vacations. 

TypicaL Practice: In addition to length of service, some contracts 
require a worker to put in a certain number of hours worked during the pre- 
ceding year. Typical clause would grant pay if employee “has been in the 
continuous employ of the employer for one year and has worked at least 1,600 
hours.” 

New Union DemMANpDs: No new union trend. 

ComMENT: There is a new wrinkle on eligibility that is being used as a 
counter-proposal by management when faced with a demand for greater bene- 
fits. Company asks for loss of part of vacation by a worker who is absent 
more than 12 days during the year except for certain specified’ excuses. 
Excuses would include: (a) personal sickness; (b) death in family ; (c) leave 
of absence (not more than 30 days); (d) compulsory court attendance; (e) 
occupational sickness or injury. 

FRINGE: What happens if a holiday comes during vacation time? 

TypicaL Practice: Holidays falling in a vacation period are usually 
counted as part of the vacation. 

New Union Demanps: Unions want an extra day of vacation with pay 
or an extra day’s pay for the holiday. 

FrinceE: May workers ask for pay instead of time off? 

TypicaL Practice: Workers are usually required actually to take the 
time off during their vacations. The wartime trend of pay in lieu of vacations 
is on the way out. 

New Union DemMaAnps: There is pressure in some quarters for clauses 
that would give the worker the option of remaining on the job during his 
vacation period to increase his income. 
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FRINGE: Should employees who quit or are fired get vacation pay ? 

TypicaL Practice: Many contracts provide that an employee forfeits 
his vacation pay if he quits without notice or is discharged before he takes his 
vacation. 

New Union DeMANDs: Unions want employers to give vacation pay on 


a pro-rata basis to any employee who leaves, regardless of his reason for 
leaving. 


PAID HOLIDAYS 


Frince: How many paid holidays should there be? 

TypicaL Practice: It is fairly common to give these six days off with 
pay during the year: New Year’s, Decoration Day, Fourth of July, Labor Day, 
Thanksgiving, and Christmas. 

New Union DEMANDs: One or two more paid holidays is the demand 


for this year—almost always Election Day and sometimes Washington’s 
Birthday. 


FrincE: Who is entitled to holiday pay? 


TypicaL Practice: Holiday pay goes to all employees regularly sched- 
uled to work on that day. 


New Union Demanps: No new union trend. 

FRINGE: What happens when a holiday falls on Saturday or Sunday? 

TypicaL Practice: Pay for the holiday is given only when the holiday 
falls on a regularly scheduled workday. 

New Union Demanps: Pay for holidays is now being asked regardless 
of when they occur. 

ComMENT: Trend is to grant pay for holiday that falls on Sunday but is 
celebrated on Monday. Note that in 1948 Washington’s Birthday, Decoration 
Day, and the Fourth of July fell on Sundays; Christmas falls on Saturday. 

FRINGE: How much pay is given for a holiday worked? 

TypicaL Practice: Worker gets straight time for holiday plus time and 
one-half for hours actually worked. 

New Union DeMANDs: Some unions are asking double time for hours 


actually worked. This would amount to triple time for a regular eight-hour 
day. 


INSURANCE PLANS 


FRINGE: Types of benefits. 

TyPIcAL PrAcTICcE: Benefits to employees include life insurance, hospi- 
talization, surgical fees and sickness and accident weekly payments. 

CoMMENT: Negotiation of these plans as part of the union contract has 
increased rapidly in recent years. They are prevalent in the mining, clothing 
and textile fields, and the demand for them is growing in all segments of 
industry. 

New Union Demanps: Here is a typical 1948 insurance package pro- 
posal : 

$1,000 life insurance 
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$1,000 accidental death and dismemberment coverage 

$20 weekly sick and accident benefits for maximum of 15 weeks 
$7 daily hospitalization benefit for maximum of 31 days 

$150 surgical benefits 


ComMENT: The Electrical Workers (CIO), the Auto Workers (CIO), 
the Woodworkers (CIO), and the Textile Workers (AFL) are among the 
unions pumping strongly for insurance benefits this year. 

FriInGE: If you have a plan, should benefits be increased ? 

TypicaL Practice: The amount of benefits under existing plans varies 
according to the industry and the time the plan was put into effect. Gen- 
erally, however, their value has been reduced by inflationary trends. 

New Union Demanps: Unions want old plans brought up to present 
standards, usually with a little extra for good measure in the way of an 
increased period during which the benefits will be given. For example, if 
the old plan provided for hospitalization for 21 days at $5 a day, the union 
may ask for benefits for 31 days at $7 a day. 

FRINGE: Shall benefits go only to union members? 

TypicaL Practice: Under a minority of existing plans, only union mem- 
bers receive benefits. 

New Union Demanps: No new union trend. 

ComMENT: It’s risky to agree to a plan now that limits benefits to union 
members. The NLRB may consider this discrimination in regard to a term or 
condition of employment. As such it would be an unfair labor practice under 
the Taft-Hartley Act. 

FriIncE: Who pays the cost? 

TyvpicaL Practice: Most plans provide for a division of the costs be- 
tween the employer and the employees—usually two-thirds by the employer, 
one-third by the employee. 

New Union Demanps: Unions want the employer to pay the entire 
cost of the plan. 

ComMENT: Many demands seek a stipulated cents-per-hour employer 
contribution to an insurance plan. For example, the UAW-CIO is asking a 
flat 5-cents-an-hour contribution to a health fund. 

When the employer pays the entire cost of an insurance plan, it averages 
from 2 to 4 per cent of his total payroll, depending on the amount and nature 
of the benefits granted. 


PAID SICK LEAVE 


FRINGE: Shall employees be paid for time lost because of sickness? 

TypPicaL Practice: Paid sick leave is not widespread among hourly-paid 
workers. Many white-collar agreements, however, have some provision for 
such payments—usually about two weeks each year with full pay and an addi- 
tional period at half salary. 

ComMMENT: Almost all contracts ban accumulation of sick leave from year 
to year. 

New Union DEMANDS: Few industrial unions are pressing this point 
now. In most cases, they are concentrating on group insurance plans financed 
by the employer. 
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Some white-collar unions are asking increased benefits, however. For 
example, the Retail Clerks (AFL) want sick leave from three to 10 weeks at 
full pay—exact term to be determined by length of service. 

ComMENT: California and Rhode Island have laws providing sickness 
benefits for workers. Employers don’t contribute. Money comes from unem- 
ployment compensation funds. 


PENSION PLANS 


FrincE: Shall you install a pension plan? 

TypicAL Practice: Pension plans based on contract between the em- 
ployer and the union are still comparatively rare in most manufacturing 
industries. Where they are fairly common—in transportation, telephone, pub- 
lic utilities, coal mining, oil and paper—previsions are too varied to consider 
any one plan typical. 

New Union DeManps: Companies in the automobile and steel indus- 
tries and coal mining are bearing the brunt of union demands for pensions 
this year. The UAW-CIO is leaving negotiations on this issue in the hands 
of individual locals. 

ComMENT: It has been definitely decided by the NLRB that an employer 
has a duty to bargain with a union on this issue. 

FRINGE: What benefits shall the plan provide? 

TypicaL Practice: Many plans base benefits on a stipulated percentage 
of the total compensation paid to the employee. But many others provide for 
a specified sum—$40, $50, $60 are common—to be paid monthly to the retired 
worker. 

New Union Demanps: Demands now are for minimum monthly pay- 
ments of $100 to $120. The Electrical Workers (CIO) also want adjustments 
to be made in pension incomes when the cost of living rises. 

ComMMENT: These demands contemplate the offsetting of federal social 
security payments against the minimum payment. Thus if a worker gets $25 
from the government, the company is expected to make up the difference 
between that amount and the guaranteed minimum. 

FRINGE: Who pays the cost? 

TypicaL Practice: As in the case of group insurance, most pension 
plans are financed through joint employer-employee contributions—with the 
company paying the larger share. 

New Union Demanps: Unions want the company to bear the entire 
cost. 

ComMMENT: Cost of a pension plan that is solely employer-financed runs 
from 2 to 4 per cent of payroll. 


SEVERANCE PAY 


Frince: Shall workers be granted severance pay when employment is 
terminated ? 

TypicaL Practice: Contracts that provide for severance pay often deny 
it if the employee is discharged for serious misconduct. Amounts of pay vary. 
Some of the more liberal agreements grant two weeks’ pay for each year of 
service, but more usual is the provision for one week for each year. 
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CoMMENT: The American Newspaper Guild (CIO), the International 
Typographical Union (AFL) and the United Office and Professional Workers 
(CIO) have been leaders in the drive for severance pay provisions. The 
practice is not common yet in manufacturing industries. 

New Union Demanps: Unions are trying to get a foot in the door by 
getting employers to agree to severance payments when an employee is let go 
for a particular reason, such as discontinuance of a department or abolition of 
a job because of technological changes. 


CoMMENT: Clauses providing for some form of severance pay are show- ~ 


ing up in new contracts in transportation, communications, chemicals, oil, 
rubber, textiles and steel. 


CALL-IN AND REPORTING PAY 


FrinceE: How much pay should you guarantee an employee who comes 
to work as scheduled? 

TypicaL Practice: A guarantee of two to four hours’ pay is common. 
This pay is given even if no work is available, but is denied if employee has 
received proper notice not to report. 

New Union Demanps: If less than four hours’ pay is guaranteed, 
unions are trying to bring it up to that figure. 

CoMMENT: Most employers are granting this demand, though some 
unions are settling for three hours’ pay. For example, the 1948 contract 
between Nash Motors and the UAW-CIO contains the three-hour clause. 

FRINGE: Shall the guarantee be unconditional ? 

TYPICAL PRacTICE: Many contracts stipulate that payment shall be made 
by the company if the employee is called to work or permitted to come to work 
without having been properly notified that there will be no work. 

New Union DEeMANDs: No direct new union trend. But unions are 
asking for definite notice not to report—usually 24 hours—to be given in a 
specified manner. 


PREMIUM PAY 


FriNGE: How much of a premium should you pay for second- or third- 
shift work? ; 

TyPIcaAL PRACTICE: When a company is operating on a three-shift basis, 
it is common to pay 5 cents an hour more for the second shift and 10 cents 

‘an hour more for the third. If only two shifts are operating, the night workers 
usually get 10 cents an hour more. . 

New Union DEMANDS: Unions are aiming to boost premiums to 10 
cents and 15 cents for second- and third-shift work, and 15 cents for night 
work when there are only two shifts. They also want shift differentials in- 
cluded in holiday pay. 

CoMMENT: Few unions are getting the full increases they are asking. 
Some employers are splitting the difference by granting a premium of 7 cents 
or 8 cents for the second shift and 11 cents or 12 cents for the third. 

There is little opposition to including shift differentials in holiday pay. 
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FRINGE: Shall an overtime premium be paid for hours over eight worked 
in one day? 


TyYPIcAL Practice: Most firms pay overtime rates only for hours worked 
over 40 in one week. 

New Union DEMANDS: 
weekly overtime. 


CoMMENT: This demand has received impetus from the U. S. Supreme 
Court’s recent decision in the longshoremen’s “overtime-on-overtime” case. 
Some employers are accepting it as a compromise to avoid paying a premium 
for Saturday or Sunday work as such. Under the new overtime pay rules 
that go into effect on September 15, an employer who pays a premium for 
work on a holiday or on Saturday or Sunday as such must include such 
premium in the employee’s “regular rate” for the purpose of computing over- 
time pay due under the federal Wage-Hour Law. 


Pressure is increasing for daily as well as 


PAID PERSONAL TIME 


FRINGE: How much personal time—for eating, cleaning up, resting, and 
the like—should be paid for during the day? 

TyPIcAL PRACTICE: Practices in this field vary greatly according to the 
type of work done. Generally, lunch periods are not paid for, while rest 
and clean-up periods are. 

New Union Demanps: Trend is toward more paid personal time for 
the worker. Thus, new contracts show wash-up time jumping from five to 
10 minutes each day, and rest periods increasing from 10 to 15 minutes. 


GUARANTEED WAGES 


FRINGE: Shall workers be guaranteed a minimum weekly wage? 

TyPIcAL Practice: None. 

New UNIon DEMANDS: Watch this one: The United Automobile 
Workers is pressing for a guaranteed minimum weekly wage that will stipulate 
that an employee who comes in to work on Monday will automatically be 
entitled to a full week’s pay except where he is absent on his own. Similar 
demands will mushroom throughout industry if the UAW makes any progress. 

FRINGE: Shall workers be guaranteed an annual wage? 

TypmicaL PRAcTICE: These guarantees are still rare in industry. Where 
they exist and are included in the union contract, they usually take advantage 
of the exemption from the overtime provisions of the Wage-Hour Act by 
limiting working time to 2,080 hours a year. 

New Demanps: This is a form of job security that unions have been 
publicizing in recent years. But they haven’t gotten far with it to date, and 
their 1948 drive—though hitting almost all types of manufacturing—doesn’t 
seem destined for any greater success. 

CoMMENT: Union arguments this year are bolstered by Wage and Hour 
Division recommendations for change in the law to permit a tolerance for hours 
worked in excess of 2,080 during the year. This amendment would make it 
easier for an employer to meet the requirements for the overtime exemption. 








MAKING THE MOST OF MORALE SURVEYS 


By F. F. BRADSHAW and HERBERT E. KRUGMAN 
Richardson, Bellows, Henry and Co., Inc.* 


In too many cases, the benefits derivable from attitude surveys are never fully 
realized because management is psychologically unprepared to translate the 
survey findings into action. Higher management too often is inclined to take 
action only on incidental or secondary findings, ignoring the more important 
revelations; or it may be merely content to learn that its staff morale is no 
worse than in other organizations. To counteract these tendencies and obtain 
the greatest benefit from morale studies, the authors advocate a special con- 
ference technique which has proved effective in enlisting management interest 
and participation. 


AST experience has indicated that one of the most common questions 

raised by management, as tabulation of employee opinion poll data nears 
completion, is some variation of “How do we rate?” or “How do we compare 
with other companies?” This is a natural question. Too often, however, 
it becomes the question when higher management has not taken a very active 
part in the development of the survey. Without the interest, understanding, 
and enthusiasm achieved by participation in tracking down the underlying 
causes of low morale in their own company, members of management will be 
over-eager to make comparisons with others. When the question is asked 
from this point of view, it functions too frequently as a means of side-stepping 
the question of whether morale could be improved at all, regardless of com- 
parisons. 

Emphasis on this question has also helped to pave the way for the intro- 
duction of polling procedures which feature national norms (routine questions 
included in all surveys for comparative purposes). This type of poll in turn 
has not only represented a trend away from the careful tailor-made survey, 
to a certain extent, but provides data which reinforce management’s emphasis 
on comparisons. Remedial action tends to depend more on being stirred up 
by a below-average rating than on the real possibilities for improved morale 
with its attendant benefits. 

The trend toward the use of employee polls or morale surveys as a 
standard industrial relations practice is eloquent testimony to the practical 
character of these benefits. The systematic organization and utilization of 
knowledge which can be obtained about human beings in the work situation 
has been shown to be directly translatable into increased employee satisfaction 
and work output. On the other hand, to the extent that top management has 
been able to assimilate this knowledge into its own understanding of human 
behavior, it has reaped permanent benefits in the form of increased skill in 
solving problems of human engineering in its broadest sense. 


ACTIVE MANAGEMENT INTEREST NEEDED 


The task of acquiring or increasing such skill is not a dull one. Neither is 
it a passive one when successfully accomplished. It is accompanied by interest 
and enthusiasm and the desire to use the resulting increased skill in tackling 


* Consultants in Personnel and Industrial Relations. 
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MAKING THE MOST OF MORALE SURVEYS 19 


new problems; in other words, the kind of spirit which is not content merely 
to “get by,” but insists on shooting for the top. 

No matter how technically adequate a morale survey is, its net usefulness 
to the organization being surveyed depends to a great extent on how much 
active interest can be aroused among the management group. On the other 
hand, if this spirit is awakened, it must be nurtured on accurate information, 
because such information will very likely be put to work. The responsibilities 
for a technically adequate survey therefore become greater. In short, the ideal 
conditions to strive toward are a combination of both maximum accuracy and 
maximum interest. 

Unfortunately there have been almost no surveys which have been planned 
explicitly to include the goal of maximum interest. Usually it is left very 
much to chance. 

This paper will describe how the attainment of this goal was specifically 
provided for in the plans and prosecution of a recent survey. 


DECISIVE FACTORS 


It was decided that a conference method was best fitted for use. First, 
however, let us examine some of the obstacles and other considerations which 
led to the selection of the conference method and the unusual modifications 
made in it for this purpose. 

To begin, one may assume that management is capable, under favorable 
conditions, of accepting differences between the actual results of employee 
opinion surveys and those which had been expected, as a realistic and worthy 
challenge to the effectiveness of its understanding and leadership. 

On the other hand, it is unavoidable that the personal philosophies of 
human beings, their individual beliefs, prejudices, background, and training 
will to some extent be reflected in the picture they have of how other people 
think and feel. This is the case with both management and labor, just as it is 
with any other two groups of people. In this context, however, it means 
that many members of management will react to unexpected survey results 
as though they represented distinct threats to their personal integrity. In such 
cases, there is a tendency toward unwarranted discounting of survey data 
and a defensive closing of the mind to self-analysis. 

Neither the wholly receptive nor the wholly antagonistic reaction is gen- 
erally found in pure form. More commonly one finds in each individual a 
mixture of tendencies to react in both ways. The implication of such a state- 
ment is that management personnel are frequently psychologically unprepared, 
unwilling, or unable to take full advantage of opinion survey results. 

Members of management will sometimes take no action at all after 
receiving the results of a morale survey. They may, on the other hand, take 
action solely on distinctly secondary matters, such as incidental aspects of 
physical working conditions, or they may carry out only one major change to 
the exclusion of several other equally desirable and economically possible 
changes in company policies and practices. When these different degrees of 
inaction are due not to economic difficulties, but to the unpreparedness 
described above, many survey benefits are lost. These benefits include: 


1. The possibility of a permanently higher level of employee morale and pro- 











ae 


20 - PERSONNEL 


ay brought about by concrete changes in conditions, practices, and 

policies. 

2. The improved morale brought about by the very administration of the 
‘survey itself. Most surveys bring immediate morale gains based on the 
employees’ sudden “discovery” that management really is concerned 
about their feelings. Some changes are expected, and if not forthcoming, 
or long delayed, the initial boost is lost amid feelings of disillusionment 
and frustration. 

3. The opportunity to increase one’s understanding of employee-employer 
problems by experimenting with new policies on a small scale, or by 
intensively studying the problems raised by the survey in any effective 
manner whatsoever. 

4. Employee cooperation and interest, if at some later date management 
decides to sponsor another survey. 

5. An opportunity clearly to commit the organization to a permanent goal 
of ever-rising morale levels through a decision to hold annual surveys. 


To prevent the loss of these benefits, a way had to be found to develop the 
interest and understanding required by management for maximum effective- 
ness in converting survey findings into action. It was equally important that 
understanding be developed among those who were blocked by defensive 
attitudes as well as among those who were blocked by the baffling complexities 
of group morale in its own right. 


APPLYING THE CONFERENCE METHOD 


R 

To fulfill this need, a special conference technique was developed in con- 
nection with a recent survey of employee morale in a large manufacturing t 
company. The usual conference method was modified and supplemented by v 
certain features especially designed to meet the requirements listed above. It t 
was not, for instance, simply a matter of bringing together a group of top h 
management people to sit around a table and exchange top management points Oo 
of view. Two members from each of six levels of management were involved, it 
and there were consequently six management points of view exchanged. Si 
The representatives were chosen on the basis of three factors: p 
1. The degree to which they influence or “make” the opinions of people g 
on their own level of management. Sf 
2. The amount of interest and enthusiasm which they show in improving p 
the work efficiency of the organization. st 
3. Ability (for all except the top-level representatives) to speak critically di 
and frankly to higher-ranking personnel, i.e., not to be cowed by the a 

presence of authority. 

The conference chairman was chosen from outside the firm being sur- to 


veyed. Broad psychological training and proved skill in conference leadership 
were the chief requirements for selection. 

The conference group met for a two- to three-hour session once a week 
for more than two months prior to the survey interview period, and for more 
than a month after completion of the survey report. 

Meetings were conducted in an informal atmosphere as free as possible 
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from the influence of rank and position within the company. Meetings were 
held away from the plant, and preceded by a warm-up period of social talk. 
They were scheduled at such a time that the members would, upon conclusion, 
proceed directly to their homes rather than back to the plant. 

The general program of the conference series had a threefold emphasis : 


1. An understanding and evaluation of evidence drawn from the various 
psychological sciences which indicate that human beings under proper 
morale conditions are capable of a much greater energy output and 
over-all efficiency level than that which is commonly encountered in 
industry (or government). A more general discussion of human 


nature including the basic needs and goals which make people “tick” 
served as a preliminary. 


2. An understanding of the psychological features of commonly encoun- 
tered industrial relations problems in the nation as a whole, and then, 
on the local scene, of these and other problems as experienced by the 
company in question. 

3. A discussion and evaluation of recognized local employee relations prob- 
lems as they were fitted into the survey design, as they showed up in 
preliminary and final survey results, and as these results pointed to the 
need for changes in company methods and policies. This same treat- 


ment was given to any unrecognized problems discovered in the 
preliminary survey results. 


RESULTING BENEFITS 


Several important advantages were afforded to the conference members by 
the procedure just described. Chief among these was the opportunity pro- 
vided for the conferees to “let their hair down” in a frank, cooperative effort 
to unmask opinions and beliefs based on bias and misunderstanding concerning 
human nature, and to do this with a minimum of embarrassment to the holders 
of such beliefs. Secondly, there was the opportunity to gain direct insight 
into problems of communication within the company. This involved a con- 
sideration of differences, many of which were previously unrecognized, in the 
perspectives existing at various levels of management, and among different 
groups of specialized personnel. It became more and more clear how the 
special functions of each of these groups enabled them to develop diverse 
pictures of the same administrative problem or set of “facts.” As this under- 
standing grew, the members became increasingly skillful in recognizing and 
dealing with gaps between policy and practice within the organization. This 
also held true with respect to the absence of policy or standard practices. 

The chief advantages of the conference procedure that pertained directly 
to the usefulness of the survey were as follows: 


1. The conference members developed a better understanding of the find- 
ings, of the required changes in company policies and practices, their 
relative importance, and of the most effective way to make these 
changes. 

2. The conference members developed a real sense of participation in the 


design and development of the survey itself and were therefore more 
willing to use the findings. 











es 


22 PERSONNEL 


3. Frank discussion between members of different management levels pro- 
vided fruitful leads for those who designed the survey interviews and 
questionnaires to develop in their investigation of morale, particularly 
as it was related to company communication problems. 


It should be mentioned that the conference program may be profitably 
extended throughout the company on a limited basis. In this particular case, 
some members of the original vertical conference formed horizontal groups on 
their: own levels (e.g., with fellow section heads). The purpose of these 
groups, which were designed to meet less often than the original one and 
within the plant proper, was to review the conclusions of the first group and 
of the survey report. This was followed by a discussion of policy changes, 
both real and proposed, as such changes affected each group’s own depart- 
ment or section. Changes were discussed in light of the aforementioned 
survey-conference conclusions. In this way, some of the understanding, sense 
of participation, and readiness for self-improvement developed in the first 
group was spread throughout the plant. At the same time, an initial contri- 
bution is being made to a program of improved communications. 


CONCLUSION 


The actual changes taking place in the company under discussion cover 
many areas. Within six months after completion of the survey, action had 
been taken on the following projects: 


1. A supervisory training program 

A revision of promotion policies 

A foreman selection program 

A reorganization of personnel and work procedures in a major department 

A revision of the suggestion system 

A program of providing employees with various types of factual information which 
the survey showed they desired. 


AUP wh 


Thus the survey-conference method achieved rather satisfactory results in 
this case. As experience with this method is accumulated, it is expected that 
further “streamlining” and standardization of techniques will occur. The 
basic assumptions underlying its development, however, are clear. They call 
for extensive and systematically organized contact between higher manage- 
ment and morale survey teams. They aim for the kind of management interest 
which will stimulate the survey team to maximum technical effectiveness and 
which will make the fullest use of that effectiveness to bring the greatest 
benefit to the organization being surveyed. NL 











BARGAINING ON EMPLOYEE BENEFITS 
By EDWIN SHIELDS HEWITT and CHARLES L. KLUSS* 





The NLRB’s recent ruling that an employer must bargain with his employees 
on pension and retirement plans if they so request is fraught with serious 
implications. Should the courts uphold this ruling, and it is not modified at 
top policy levels or by legislative action, it may have a profound effect on 
the thousands of such plans now in existence and on the nature of those to 
be established in the future. This article discusses the decisions which man- 
agement must make in view of this ruling, and the alternatives it faces. 


| some time there has been doubt as to the exact legal status of both 
labor and management in the area of pension planning. The general 
history can be summarized somewhat as follows: 


In their early development, industrial pensions were under the com- 
plete and independent jurisdiction and discretion of management. 

Then, starting first in the area of insurance and health benefits 
(primarily in certain industries such as the soft goods industries), and 
expanding later to the field of pensions, the decisions guiding a company’s 
practices were sometimes, voluntarily on the part of the employer, made 
a subject for discussion and even negotiation with union representatives of 
the employees. This tendency was accelerated during the war years because 
of restrictions on wage increases and the desire to use certain permissible 
employee advantages as a semi-substitute for direct compensation. In 
some cases, such benefits have been introduced as an offset to other union 
demands. 

Rather incomplete evidence indicates that the majority of plans inaug- 
urated to date, however, have been established and administered solely 
as a management function. 

With the advent of the National Labor Relations Act in 1935 (The 
Wagner Act), and continuing through the Labor-Management Relations 
Act in 1947 (The Taft-Hartley Act), with the consequent enforced estab- 
lishment of collective bargaining processes for the amelioration of industrial 
strife, there has been a constant expansion of the subjects to which such 
collective bargaining is deemed applicable. 

It has been inevitable that with this trend there has arisen the specific 
question as to whether pensions and other employee benefits are legitimate 
subjects of collective bargaining to be treated compulsorily as such under 
the Labor-Management Relations Act. 


NLRB RULING 


Now, for the first time in its 14 years of history, the NLRB has ruled 
as of April 12, 1948, in the Inland Steel Case, “that where . . . the employees 
in an appropriate unit have designated an exclusive bargaining representative, 
the employer of such employees is under a statutory duty to bargain collec- 
tively with the accredited representative concerning the terms of a pension 
and retirement ‘program,” and that in taking unilateral action in expanding 
its pension program and in refusing to bargain with the union on grievances 


* Edwin Shields Hewitt and Associates, Consultants on Pensions and Employee Benefits, Chicago. 
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resulting from the actual retirement of certain employees under the terms of 
the pension plan, the company was guilty of unfair labor practices in violation 
of Section 8 (5) and (1) of the Act. 

The order to desist from such refusal to bargain and from such violation 
was contingent upon the qualification of the union under the non-communist 
provision of the Taft-Hartley Act. The union has thus far failed to comply 
with the non-communist provision of the Act and has announced its intention 
to contest this provision. Thus far the failure to comply has not vitiated the 
Inland Steel Case, nor is it likely that it will. In any event, it does not 
modify the Board’s opinion as expressed in the decision. Actually this opinion 
was further amplified in the W. W. Cross and Company case decision on June 
17, 1948, when, for substantially the same reasons as expressed in the Inland 
Steel decision, the NLRB declared that the employer’s refusal to bargain 
with the union concerning a group health and accident program was a viola- 
tion of Section 8 (5) and (1) of the Act. 

It is significant that the Inland Steel Company does not accept the Board 
ruling and, as of April 30, 1948, filed a petition with the United States Circuit 
Court of Appeals to review and set aside the order of the Board. It is inevi- 
table that, regardless of the decision of the court, the case will subsequently 
go to the United States Supreme Court. In order to expedite this action, the 
Board recently wrote the court expressing its desire to have this case consid- 
ered as promptly as possible and subsequently announced its hope that a 
Supreme Court decision would be obtained during the next term. {The hear- 
ings on the case in the United States Circuit Court of Appeals are scheduled 
to begin July 21. 

It is, of course, possible that the problems will be resolved through legis- 
lation. On May 24, the Joint Committee on Labor-Management Relations, 
of which Senator Ball is Chairman, began hearings on proposed specific 
amendments to the Taft-Hartley Act. Included in the agenda were hearings 
on the pros and cons of making welfare funds and pensions compulsorily 
bargainable. Those hearings were concluded on June 12, and the Committee’s 
recommendations will be available when their report is released. 

It is not the intention of this presentation to detail the merits of this 
NLRB ruling or to try to predict the ultimate outcome of this litigation, which 
may finally establish whether or not pensions must be bargained with the 
appropriate and qualified employee bargaining unit, or whether unilateral 
action on the part of an employer will subject him to charges of unfair labor 
practices under the Taft-Hartley Act. The merits of the respective cases are 
covered thoroughly and at great length in the briefs of the litigants, the 
dissenting opinion, the intermediate report of the NLRB on this case, the 
various interpretations of the Act, and the legislative discussions at the time 
of its adoption in 1935 and its amendment in 1947. 


A NEW CONCEPT 


Significant only may be the basic contention of the NLRB in its decision 
that “the term ‘wages’ as used in Section 9 (a) of the Labor-Management 
Relations Act must be construed to include emoluments of value, like pen- 

















BARGAINING ON EMPLOYEE BENEFITS 25 


sion and insurance benefits, which may accrue to employees out of their 
employment relationship,” and, secondly, that “the pension plan constituted 
a ‘condition of employment’ as to which collective bargaining is obligatory 
under the Act,” specifically as applied to the mandatory severance of employ- 
ment at the age of 65. 

Though the conclusion of the Board may be substantiated through 
appeal, it would be difficult to appraise the reasoning underlying the conclu- 
sion and at the same time ignore a fundamental concept of pension planning 
on which such reasoning is based. 

There are a number of concepts which seek an understanding of what 
a pension is. None of these common concepts, however, appears to stand 
up as universally applicable under all present conditions. It may be that a 
pension “just isn’t what it used to be.” It appears that either its meaning 
has changed or else the early concepts were badly founded. Possibly a 
change has risen because of the development of many conditions that did not 
exist previously, some inspired by new attitudes of both management and 
employees, some a corollary of Treasury Department regulations for accept- 
able pension arrangements, and some possibly from the attitudes evolving 
from labor-management relationships with the corresponding impact of labor 
relations law. Certainly conditions have changed, but apparently few people 
have recognized that the meaning of a pension has also changed. The ten- 
dency appears to be to apply the old concepts to an entirely changed set of 
conditions. 

An accurate measure of both the reasoning and conclusion of this decision 
must necessarily be made in the light of a somewhat different concept than 
that to which we are inclined. 

Experience in the analysis of the objectives of pension systems and in 
the technical evaluation of the means of providing pensions indicates to us 
that the concept of a pension as something “earned” by an employee may be 
ill founded. 

Wages constitute the amount of money paid for work that is done cur- 
rently. Possibly in its most common form a pension more nearly represents 
a payment by an employer for the privilege of retiring a worker no longer fully 
productive and as such a pension is not necessarily something earned by 
his labor. 

The NLRB decision clearly follows the reasoning of the majority opinion 
by concluding that since pensions are wages they are a legitimate subject for 
collective bargaining. But obviously a pension can remain “an emolument 
of value accruing to employees out of their employment relationship” and 
still not become wages. 

If the concept of a pension as a form of wages is fallacious, then the 
Board’s decision, which is bound to have a profound influence, may inject 
into pension planning many factors that are going to deprive both employers 
and employees of the fundamental advantages of pension systems. 


MANAGEMENT'S ALTERNATIVES 


Outlined here will be some of the more important considerations, in the 
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light of the implications of this decision as we see them today, which manage- 
ment must appraise in any thought or action in the field of pensions during 
the coming months. This will apply to the establishment of any new plan, 
as well as the modification of or administration of an existing plan.* 

Management has several decisions to make. These decisions have many 
alternatives. It will be impossible to cover them all because some will be 
contingent upon the philosophy of management, its concept of pension 
planning, the history of labor relations, the attitudes of employee representa- 
tives, and the other conditions within each company. 

The first question which management must decide in each case is: Shall 
we bargain at all on the subject of employee benefits? 

Various managements have already expressed different attitudes with 
regard to the answer to this question. For example, just within the steel 
industry, Inland Steel has refused to bargain on the issue and is going to 
contest both the union’s demand that they bargain and the NLRB decision. 
On the other hand, United States Steel Corporation is reported to be negoti- 
ating with the United Steel Workers on the subject of employee benefits. 

Some employers have already established the practice of discussing with 
employee representatives the adoption or modification of employee benefit 
plans. Some actually have introduced benefits as an offset to employee 
demands. 


But, generally speaking, employee benefit planning is still considered as 
solely a management prerogative. 


PROS AND CONS 


If management decides to bargain, it will gain a perspective of its 
union’s thinking and attitude on the subject. On the other hand, if manage- 
ment decides to bargain, but is not fully cognizant of all the factors involved, 
and lacks very definite objectives with regard to the negotiations on its em- 
ployee benefit program, it runs a risk of losing the initiative. 

Some have expressed the opinion that unions have not as yet crystallized 
their thinking on the subject of employee benefit programs. This may be 
the reason the requests of some unions in current negotiations 7 
express a desire to “discuss” a retirement program. 

If management decides not to bargain on the subject, it may have the 
advantage of time in which to study objectively all phases of employee bene- 
fit planning and to formulate its conclusions as to what course of action it 
wants to take. It will also be able to observe and to learn something about 
current trends from the action of other employers. 

Obviously the major disadvantage of refusal to bargain is the hazard 
of labor-management strife which is a calculated risk that management must 
evaluate on the basis of known conditions within its own company. 

One authority in the field has expressed the opinion that he could see 
a strategic advantage to be gained by management in refusing to bargain at 
this time and then taking unilateral action in the adoption of a pension plan 


° few legal implications of this question should, of course, be carefully and thoroughly discussed with 
al counsel, and none of the statements or opinions expressed here concern the legal aspects of the 
ubject. 
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or an employee benefit program. He reasoned that the existence of a pension 
plan established by management would place the company in a position of favor 
with at least some employees; and if the subject should subsequently become 
compulsorily bargainable, the union would then be in the position of negotiat- 
ing on the basis of “points of. departure” from the plan management has 
adopted. Companies that take such action, he believes, will find themselves 
in a much more desirable situation than if they have no employee benefit 
plan and are ultimately faced with the necessity for creating one through nego- 
tiation. 

On the other hand, another authority in the field of industrial relations 
feels that even if a plan is in existence and it should become compulsorily 
bargainable, labor, if it isn’t satisfied with the provisions, could demand that 
the employer bargain with the view to altering, adding, or modifying the 
benefits in any way. If there should be enough economic pressure, it could 
mean scrapping the existing plan entirely. This, of course, depends to a 
large extent on the economic strength of the respective parties. “If manage- 
ment can convince labor that the present plan is adequate and should not be 
modified, then it will probably stand.” 


FURTHER CONSIDERATIONS 


Another question for management to decide could be: Jf we should 
bargain, should an attempt be made to agree with the union at the start on 
the specific things that will be negotiated? 

For example, negotiations could be restricted to certain elements of a 
plan, such as the amount of benefits and the conditions under which benefits 
will be paid. Management should be able to retain the right to determine 
when and how any plan shall be funded. Also, it may be possible, in the 
process of negotiations on the amount of benefits and the conditions under 
which they are paid, to arrive at agreements that are so broad and general that 
management will have considerable latitude within these limitations in deciding 
what it shall or shall not do. 

If management should agree to bargain, it seems that another question 
would be: Is it advisable to keep any agreement pertaining to employee bene- 
fits entirely separate from the union contract pertaining to employee wages? 

One authority in the field of labor relations has made the statement that 
there is no reason why any agreement between the employer and the union 
with regard to employee benefits should be a part of the regular union contract. 

Another authority in the field of industrial relations has confirmed this 
attitude with the statement that it would be highly advantageous to both the 
employer and the union to keep any agreement on employee benefits entirely 
separate from the regular union contract. 


DUR..fION OF AGREEMENT 


If it is to be a separate agreement, a further consideration might be: 
Would it be possible for the employee benefit agreement to cover a different 
period of time? 

The difficulty of negotiating an employee benefit program every year is 
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readily apparent. The longer the period of time that such agreement pertain- 
ing to employee benefits can be fixed, the more advantageous it will be for all 
concerned. The actuarial, administrative, personnel, funding and other factors, 
not to mention the reasonableness of benefit formulas, can be determined in 
advance only on the basis of judgment. Only experience and the tests of 
changing conditions will ultimately determine the extent to which any of 
these factors should be modified and others introduced. 

Even under Treasury regulations some recognition is given to this opinion 
where it is provided that a pension plan can be established on the basis of 
reasonable actuarial predictions based on certain assumptions made at the 
time the plan is adopted, but that an audit should be made every five years for 
the purpose of determining the accuracy of these predictions and assumptions. 
Any actuarial calculations made at the inception of an employee benefit pro- 
gram are, at best, an educated guess. 

Obviously, it is to the advantage of both the employees and the employer 
to have a sound employee benefit program. What constitutes a sound pro- 
gram would be difficult to determine on the basis of year-to-year negotiations. 
Only through the process of time and experience will it be possible for both 
the employer and employees to gain a better perspective of the results that 
are being achieved, which, in the last analysis, will determine whether any 
program is able to fulfill its objectives. 

If a longer term than one year can be agreed upon by the union and 
management in a separate agreement pertaining to employee benefits, then 
there seems to be some precedent through Treasury regulations for assuming 
the period of five years, which could serve merely as a guide. 

Assuming it is possible to enter into an agreement pertaining to employee 
benefits which would cover a period of time longer than one year, some 
have asked: Can a certified union bind its successors? | 

The consensus of authorities on this subject seems to be that a certified | 
union cannot bind any of its successors. In fact, one authority explained 
that, though an agreement should be reached with several units, if one minor 
unit should change its representation, that unit could reopen the entire subject 
if it so desired. 

Such a condition would be a negative factor affecting a long-term agree- 
ment pertaining to employee benefits and could be evaluated only on the 





basis of the desirability of the long-term contract in relation to the probability t 
of a change in representation by one of the units. C 
V 
TAKING UNILATERAL ACTION a 
One question that has been asked is: If a company is asked to bargain . 

on the question of employee benefits and refuses to bargain, could it still take 
unilateral action with regard to the establishment of a plan? - 
As mentioned previously, one authority in the field believes that a com- . 
pany can take such action and even feels that it would be to management’s h 
advantage to do so. ys 
In the General Motors case, the union succeeded in obtaining an injunc- ‘ 
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tion estopping the company from establishing a plan to cover the membership 
of the union because of a provision in a previous union contract whereby the 
company had agreed to negotiate with the union on the establishment of any 
plan.* One authority believes that the injunction prevented General Motors 
from proceeding with the installation of the plan to cover the union member- 
ship merely because it had previously agreed to negotiate first with the union 
and had failed to do so. He feels that this injunction had nothing to do with 
the issue of whether employee benefits may be compulsorily bargainable and 
should in no way prevent another employer, who has not previously agreed 
to negotiate with the union on the subject of employee benefits, from taking 
any action he chooses with regard to the establishment of a plan. 


ADDITIONAL PROBLEMS 


Other questions indicate concern over the obvious difficulties encountered 
in negotiating with several different units. This, of course, depends upon 
the conditions within each company. Some authorities are of the opinion 
that management would have an advantage in dealing separately with one 
union; others feel that there would be a greater advantage in dealing with 
all simultaneously. 

There are many other questions and problems, most of which seem to 
revolve around what course of action should be taken by an individual com- 
pany with regard to certain specific features and provisions of an employee 
benefit program. Whatever course of action a company may take, it is obvious 
that management’s effectiveness in negotiations with regard to employee bene- 
fits and in determining what course of action the company should take, regard- 
less of negotiations, will depend largely upon the thoroughness of its knowledge 
of employee benefit planning as applied to conditions within its own com- 
pany. There are various courses of action available in employee benefit plan- 
ning. Each has a different effect upon costs and also has its own particular 


considerations which must be developed as they relate to the conditions within 
each company. 


IMPLICATIONS OF BOARD DECISION 


Regardless of whether the final decision in the Inland Steel case upholds 
the ruling of the NLRB that employee benefits are compulsorily bargainable 
or the opinion of Gray in his dissent in which he stated that the right to retire 
was the same as the right to hire, it seems evident that management must take 
a deeper interest in its employee benefit program than has been true in most 
companies in the past. 

Even the majority of the NLRB must have had some reservations about 
making employee benefits compulsorily bargainable. At least Mr. Herzog rec- 
ognized some of the problems. This is evidenced by the following excerpt from 
his address before the Commonwealth Club of California at San Francisco 
on April 23, 1948: 


* Recently the NLRB trial examiner in the General Motors case filed his report in which he echoed the 
NLRB decision in the Inland case. 
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The Board realizes, of course, that even though the law requires it, bargaining on 
a pension program raises certain serious difficulties not present elsewhere. We are 
confident that the employers of America are sufficiently resourceful to overcome 
these difficulties, and that the representatives of labor, aware of their existence, will 
bargain on this subject with suitable moderation. 


There are some who have expressed the opinion, as did David Lawrence 
in his editorial in the April 23 issue of United States News & World Report, 
entitled ‘“‘Death Blow to Private Pensions,” that the “peril” resulting from the 
NLRB decision is that many employers “Rather than embark on the uncertain 
adventures of pension plan negotiations with a half dozen unions and possible 
strikes . . . will fight shy altogether of any such controversies. In the 
end a public demand could arise for the abolition of all private pension plans 
so that the government may add them to its Social Security system to which 
employers and employees already contribute substantial sums.” A _ similar 
attitude has been expressed by other editorial writers. 

It is not likely that American industry will say: “We give up. Let the 
government take over.” 

The Inland Steel ruling definitely brings new considerations into the deci- 
sions of management, but it has in no way relieved management of the job of 
making these decisions. In our opinion, the ruling was not unexpected. It 
points out most sharply, however, the fact that top executives more than ever 
before need to have both a complete understanding of pension planning and the 
background necessary to make their own decisions. If management retains its 
prerogative of “the right to retire,” it will probably want to be confident that 
the basis upon which it exercises that right is sound—it must know not merely 
what the company is doing, but why. Management must be prepared to 
discuss the factual elements of a retirement system. 


New York Clerical Workers’ Salary Report Issued 


YPICAL salaries and hours of work for about 340,000 office clerical workers 

in New York City are given in a comprehensive report released today by the 
Regional Director of the Bureau of Labor Statistics, U. S. Department of Labor. 

The report, which is based on a recent survey made by the Bureau with the 
cooperation of the Department of Placement and Unemployment Insurance of the 
New York State Department of Labor, contains detailed information on average 
and median salaries, rate ranges, and frequency distributions by salary rates for 
office clerical workers in 884 business establishments in seven major industry groups 
in the city. Information is also given on hours of work, vacations, insurance, sick ‘ 
leave, non-production bonuses, and paid holidays. 

Copies of the report may be obtained by addressing the New York Regional ? 
Office of the Bureau of Labor Statistics at 341 Ninth Avenue, New York 1, N. Y. 











A GUIDE TO SUCCESSFUL CONFERENCE 
LEADERSHIP: I 


The March issue of Personnel featured Part I of this Guide, which is digested 
from the manual used in Standard Oil Company of New Jersey's highly 
effective course in conference leadership. The first section covered prepara- 
tion for leadership and conference procedure; this second, and concluding, 
part describes a number of tools and aids employed by the conference 


leader, and presents a comprehensive evaluation sheet for appraising his 
performance. 


CONFERENCE AIDS AND DEVICES 


O facilitate conference training, the conference leader employs a variety 

of devices. He puts written summaries on the blackboard, makes rough 
diagrams, or writes out the various points made. Indeed, much of the work 
of a conference is accomplished with the visual aid of analyses, outlines, and 
rough graphs put on the blackboard or other writing surface by the group 
leader, so that all the conferees can have constantly in mind what has been 
covered or agreed upon. A conference leader has a number of other technical 
devices for aiding the work of his group, which will be discussed in the fol- 
lowing pages. 


1. Questions -s 


The use of questions as a means of directing and stimulating discussion 
is one of the most effective techniques of conference leadership. Various types 
of questions are recognized, such as leading, suggestive, or thought-provoking 
questions. Many of these may be addressed to the group as a whole, many 
to individuals. They may also be general or specific as to the nature of 
response desired. Irrespective of the type of question, the person addressed, 
or the nature of response desired, the most effective questions are those which 
cannot be answered by “yes” or “no.” The “who,” “what,” “when,” “why,” 
“where,” and “how” questions are preferred. The manner in which the 
question is asked is of vital importance. To be successful, the conference 
leader must develop skill in questioning. 

Following are types of questions that may be employed by the conference 
leader : 


QUESTIONS EXAMPLES 
1. Leading 
Questions suggest answers Would you fire or transfer the man 
in this case? 
2. Factual 
Seeking facts; data, infor- What is the cost of anger-prone 
mation supervision ? 


Nore: Used with permission of Standard Oil Company of New Jersey. Copyright, 1947, 
by Esso Inc. 
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QUESTIONS EXAMPLES 
3. Direct 
Directed at specific person Mr. Jones, what are the 3 C’s? 
4. General or Overhead 


Directed at entire group, 
anyone to answer 


What is the meaning of good super- 
vision? 


Q 
5. Ambiguous 
Two or more meanings Is it a good policy to fire a worker? 
6. Controversial le 
Two or more answers Are leaders born or made? 
7. Provocative S! 
To incite to answer What do you think of the state- b 
ment, “Most supervisors drive their n 
men too hard?” 
8. Re-directed re 
Directed at leader but re- Member A: “What is meant by n 


turned to the group 


Yes or No 
Calls for Yes or No answer 


‘seniority’ ?” 

Conference Leader: “Mr. B, how 
would you define ‘seniority’ ?” 

Did you attend the conference? 


10. Why, When, Where, and What 


Follows Yes or No type. What kept you from attending the 
Used alone to stimulate conference? 


thinking. Why is promptness important? 


The direct question serves a number of purposes. For example, some 
people may be timid or reluctant to state their opinions or the reasons for 
their viewpoints. The conference leader may resort to the direct question 
when he sees that an individual is not taking part in the discussion, to ask 
that person what he thinks about the matter. The implication that the con- 
feree has had special experience or some special knowledge of value to the 
group appeals to his job pride or to his self-respect and offsets his timidity 
or reluctance to engage in the discussion. Moreover, when a conferee’s atten- 
tion is obviously wandering, the direct question acts as a sort of jolt to bring 
his mind back to the topic being discussed. 

A properly chosen question can frequently bring the thinking of the 
group back to the discussion or the individual’s thought back to the point. The 
following case illustrates this: An individual member of the group is talking 
about something irrelevant to the question under discussion. A direct ques- 
tion, such as “How does that tie in with the problems we are discussing?”’, 
will cause him to realize that he is not talking to the point. 

The overhead or general question is a question addressed to the entire 
group, not to an individual member of the group. Its chief function is to 
promote group thinking, to start discussion, and to bring out different opinions. 

Following are some pointers on the art of questioning: 

Do not permit group answers. 


Encourage complete and clearly expressed answers. 
Do not permit a few to answer all the questions. | 








PeNr 


If you find it necessary to direct a question to a particular individual, call the 
person by name and then state the question. It gives him a chance—it is a 
courteous gesture. Such direct questions should be employed only infrequently. 
5. After you address a question to the conference as a whole, pause. If there is no 

response, you may say, “Mr. Paul, you have had 15 years of experience in the 
mechanical department—may we have your opinion? 
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6. Questions that produce a “yes” or “no” answer should be followed by asking the 
conferee his reason for the “yes” or “no.” 


7. “What do you think?” is simple and good, but caution should be used regarding 
its over-use. 


QUESTIONS IN LIEU OF STATEMENTS 7 


In cleverly following his role as mediator rather than participant, the 
leader can make use of questions in another fashion. There are a number of 
situations that may arise which call for some positive guidance on his part, 
but if that guidance becomes control or dictation, he will reduce his effective- 
ness. In lieu of a direct statement, then, the leader can achieve the same 
result by indirection, can phrase his ideas in the form of a question and thus 


make more subtle and ingratiating his guidance of the discussions. Some 
examples of this type of question follow: 


1. To call attention to a point that has not been considered : 
“What has been your thinking about this part of the problem?” 
2. To ask how strong an argument is: 


“How much importance do you think we should attach to this State- 
ment?” 


3. To get back to causes: 
“Why does Mr. X oppose this measure?” 
4. To call attention to the source of information or argument : 
“Where did this information originate?” 
“Who is the Mr. X that was quoted a while ago?” 
“What opportunity did Mr. X have to know about the subject?” 
5. To suggest that the discussion is wandering from the point: 
“Just what point are we now considering?” 

6. To suggest that all available information on a point has been given: 
“What information can you give us on this point in addition to what 
has already been given?” 

7. To call attention to unsuspected difficulties or complexities in the 

problem : 


“How much more complex is the problem than we had at first 
supposed?” 


“How does this help us to understand why supervisors find it so 
hard to solve this problem?” 
8. To register steps of agreement: 
“To what extent do we agree on the point?” 
9. To call attention to points of disagreement: 
“On which points in this discussion do we disagree?” 
10. To suggest that the group is not ready to take action: 
“How do you feel about thinking this matter over and reconsider- 
ing it at our next meeting?” 
11. To suggest that nothing will be gained by further delay: 
“After all, what new information or ideas can we hope to get? 
W hat is to be gained by further delay?” 
12. To suggest that personalities should be avoided: 


“How much more important is the solution of the problem than the 
people involved?” 
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13. To suggest that some people are talking too much: 
“How can we give more people a chance to speak in these dis- 
cussions?” . ' 
14. To suggest that each opposing group might well come part way in 
arriving at a course of action: 
“Where, between these two points of view, does the best course of 
action lie?” 
15. To suggest that the group may be prejudiced: 
“How ts our own interest in the outcome causing us to overlook the 
interest of other groups of supervisors?” 
16. To bring out an idea that has not been covered : 
“Have you considered this idea?” 





KEY WORDS FOR QUESTIONS 


. : . ee ; 
CLASSIFY Demands the assembling, arranging, distributing, and 
grouping of facts according to some common char- 
acteristic. 
COMPARE Requires the detection of resemblance and difference 
among facts. 
CRITICIZE Exacts good judgment, and a careful analysis of a 
subject. 
DEFINE Necessitates the determination of boundaries or limits 
to a subject and the fixing of a clear meaning. | 
DESCRIBE Calls for the selection and portrayal of the features or 
qualities which characterize a subject. 
DISCUSS Compels a minute examination of a subject presenting 


pro and con considerations and adducing arguments in 
supporting a position. 


EXPLAIN Makes necessary a clarification of any points which 
may obscure a subject. 


ILLUSTRATE Calls for examples that will explain or clear up the 
subject under consideration. 


INTERPRET  Necessitates bringing out the meaning of a subject in 
the light of an individual’s belief or judgment. 


JUSTIFY Demands showing that a thing is reasonable or war- 
ranted. 

OUTLINE Makes necessary the sketching or indicating of main 
points. 

REVIEW 


Compels going over a subject deliberately and giving 
it a critical examination. 


SUMMARIZE Asks for the presentation of a subject in a concise and 
compact manner. 


TRACE Requires following in detail the development or prog- 
ress of some subject. 


VERIFY Exacts proof that a thing is true. 
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FURTHER SUGGESTIONS 


To assist the leader in acquiring a thorough mastery and working knowl- 
edge of the different types of questions, the following suggestions are offered : 


1. All questions should be answerable. It is unwise to ask questions to 
bring out the conferees’ ignorance. 


Every question should presuppose a previous experience that will enable 
the conferee to answer. 


y 

3. Each question should be clearly worded. The conferees must not be left 
in doubt as to what is wanted. 

4. The question must not be so easy as to encourage slovenly thinking, 
nor so difficult as to discourage effort. It must be thought-provoking. 

5. The question must be asked in a natural business-like manner, with a 
tone which indicates confidence in the conferees’ ability to answer it. 

6. It should be asked with a definite purpose in mind: 
(a) To seek information. 
(b) To emphasize some point. 
(c) To stimulate thinking sufficient to arouse discussion. 

7. A discussion question should be well balanced. That is, emphasis should 
not favor any one of a number of persons, things, or conditions. 


2. Charts 


It is difficult to conceive of a conference that cannot be made more effective 
by recording its high points on chart paper or blackboard. The value of this 
procedure derives from several sources: 

1. Chart headings serve to direct thinking. 
2. The entire chart serves to record the highlights of the discussion. 
3. The organization of chart entries assists in logical thinking. 

Things we can see make a lasting impression on our minds. People are 
visual-minded. Outlining discussion on a blackboard permits the conference 
leader to arrange ideas presented by the group in such a manner that the 
conferee is stimulated to greater thinking. More accurate thinking is pro- 
moted because previous contributions and conclusions are listed, lessening the 
chance of forming wrong conclusions and forgetting important facts. From 
the standpoint of the conferee it gives him a feeling of importance to see his 
contribution appear before the group and serves as an incentive for more active 
participation. 

During the war newspapers carried a picture taken in the North African 
desert just prior to the campaign in which the British Eighth Army broke the 
power of the Africa Corps and drove the retreating Germans into Tunis and 
Bizerte. It showed General Montgomery surrounded by a group of officers 
to whom he was explaining a detail of the plan of attack they were to follow. 
The General, right in the front lines, was using a large portable blackboard. 

The use of paper charts, though, is preferred to blackboard charting for 
most conferences. When paper charts are used, they can be tacked or taped 
to walls of the conference room, and thus serve to provide a visual record of 
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the high points of the conference. They can be referred to as the discussion 
progresses ; to review, to keep the group on the subject, to point out the con- 
tinuity of the conference. Also each discussion will be interrelated with other 
discussions. This relationship may be established in the minds of the group 
by reference to previous discussions, and by the display of charts developed 
during those discussions. Another advantage is that charts may be duplicated 


and 


copies returned to the group members. For most effective use, charts 


should be approximately 32” & 42”. 


CHARTING TECHNIQUE ~ 


The first thing the leader should do in conducting a discussion is to write 


across the top of the chart or blackboard the subject to be discussed. There 
is something about putting the subject in front of the group which helps to 
keep the minds of the conferees concentrated on it. The conference leader 


can point to the subject and call members back to a consideration of it when 
the discussion tends to wander. 


Charting technique may also be employed for the following purposes: 


To chart— 
(1) Points in the discussion. 
(2) Strange and new terms. 
(3) Summaries, outlines, and key points of a discussion. 
(4) Advantages and disadvantages; pro and con statements, causes, remedies, 
results, etc. 
To illustrate— 
(1) Diagrams. 
(2) Graphs. 


Charting is a one-man job. If it is poorly done, if it is confused and 


inaccurate, if it is lacking in sharpness and emphasis, there is only one man 
to blame. The leader should get into the habit of being as critical of his own 
charting as he is of the charts and films supplied him by others. Skill in its 
use is important. No other aid allows the leader so much opportunity to give 


free 


play to his ingenuity. No other aid can do so much to help him solve 


promblems. 


HOW TO USE CHARTS 


The conference leader should plan his chart work. He should consider 


carefully : 


1, 


> pe 


What parts of the conference discussion are important enough to 
emphasize by charting them? 

What can be done to get the difficult points of this discussion across? 
How can charting be used to help conferees clarify their thinking? 
Will any of this chart work take too much time? Would it be better 
to have it mimeographed? Should it be charted before the conference 
starts? 

What will this material look like when it is charted? Should any of it 
be left there for the entire conference? On which part of the chart or 
blackboard should each of these items be placed? Will they stand in 
some logical relationship to each other? 
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“COMMUNICATION BY CHARTING” Y 


1. Try out charts before the conference. Do it either on an actual 
blackboard or on chart paper. 


2. Arrange the group so that no one has difficulty reading the chart. 
Be careful of blind spots caused by glare. 


3. Pay attention to neatness and attractive composition. 


4. Plan charts so different ideas stand in some logical relationship 
to each other. 


5. Avoid using unnecessary words. If the meaning is clear, a phrase 
is better than a sentence; a word is better than a phrase. Use 
words and terms familiar to the group. 


6. Write, print, or draw legibly. A little practice improves both 
quality and speed. 


7. Draw or write quickly so that interest will not lag. 
8. Chart responses promptly—it encourages participation. 


9. Use a pointer when explaining to give the group a more un- 
obstructed view. 


10. Make sure the conferees have had sufficient opportunity to copy 
drawings and other material into their notes. 


11. Erase or remove materials no longer in use. 


12. Avoid talking in the direction of the blackboard or chart to such 
an extent that group contact is lost. 








PREPARED CHARTS 


These aids, including graphs, diagrams, and other types, may be elaborate 
or simple, depending on the resourcefulness of the conference leader and the 
means available for producing them. They take a wide variety of forms. 
The graph originated more particularly in scientific and engineering work 
and, in general, visually represents changes in value of one variable according 
to changes in a second variable. A diagram may represent almost any kind 
of data or information in the form of tables, pictorial representations, or other 
devices which appeal to the eye. 

The following points are important in the use of prepared charts: 


1. 


da 


— 
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Be thoroughly familiar with your charts—what they mean, where they fit, how 
they should be introduced. 

Do not read them—tell the story behind the chart in your own words. 

Don’t introduce every chart in the same way—make each approach different. 
Explain their meanings: Tell what they show, their meaning, and why they 
are shown. Don’t assume everyone should understand a chart no matter how 
simple it might appear to you. 

Be sure everyone can see them—plenty of light on the charts; no shadows or 
glare. 

Keep each chart covered when it is not in use; get it out of the way as soon as 
it has served its purpose. 

Practice using them. 

Timing is important, introduce each chart at the proper time. 

In preparing charts, keep them as simple as possible. Be sure that writing is 
readable from every part of the room. 

Don’t crowd too much information on one chart. 

Don’t stand in front of the charts when you use them—keep to one side so they 
are visible from every part of the room. 
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3. Films 


A film can be an effective aid in conference leading, as it can in any type 
of training. But it should be recognized as such—an aid—not something 
that can take the place of the conference leader nor make his leadership job 
easier. 

It has been estimated that films will do a number of things: increase 
interest as much as 40 per cent, make a subject 25 per cent more understand- 
able, reduce learning time by 25 per cent, and add to the amount of learning 
that can be retained for a year by approximately 35 per cent. Like a precision 
tool, however, films will not realize these or any other advantages unless they 
are used with a skilled hand. The conference leader must spend a lot of time 
and thought on the careful planning of the use of films, and he must be pre- 
pared to supplement the actual showing with introductory and summarizing 
discussions. 

Films must be of the right type to serve as a training aid. Those designed 
on the “we know it all” or “here’s how to do it” basis are not suitable for 
training. The best training films present ideas or principles for consideration. 

Films will be found useful: 

To start group thinking along desired lines. 
To focus attention on a point or principle. 
To hit the high points of a detailed subject. 


To close or summarize a conference. 
To crystallize group thinking. 


nm NP 


USING FILMS EFFECTIVELY 


The following simple rules are presented to guide conference leaders in 
the effective utilization of films. 


1. Remember that the film is an aid or supplement—it will never do an 
entire teaching job. 

2. Pay attention to the condition of the room with respect to darkness, 
ventilation, noise distraction, and seating arrangement. Be sure 
everyone has a full view of the screen from a comfortable angle. 

3. Delegate the handling of the projector to someone else, wherever pos- 
sible, so that you can be free to concentrate upon the discussion and 
point out important parts of the film. 

4. Know your film before you show it, review it carefully to determine 
its scope, approach, and relationship to the subject matter of the con- 
ference. 

5. Decide what you want the group to get out of the showing. 

6. Plan how you will introduce the film, being certain to consider what 
the film is about and why you are showing it. - 

7. An important part of film technique is to stimulate the group to think 
about the film’s content before they see it. One way this can be accom- 
plished is to ask questions of obvious interest, the answers to which 
most of the audience do not know. Questions involving problems with 
which the group is faced are especially helpful. If the film then 


2 2. 
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answers those questions, its teaching quality will have been greatly im- 
proved by the advance stimulation. It will have the additional effect 
of increasing future receptivity to films by making everyone aware of 
what they have learned from the film. 





8. Immediately after showing the film, discuss it with the group, bringing 
out the important points, asking for opinions and directing questions 
at the group. 

9. It is sometimes advantageous to stop the film at a strategic point and 
develop a discussion which will arrive at conclusions. The film can 
then be continued, and the solution or ideas developed in the film can 
be contrasted with those arrived at by the audience. 

10. If the group can benefit by seeing a film again, do not hesitate to 
repeat it. 

11. In employee training, films are not used to emphasize “this is how 
we will do it” or “this is how it should be done.” Rather they are to 
point out “this is how it has been done” or “this is one way it might 
bé done.” It is a case study, leaving the employees free to comment, 
criticize, or accept the methods and policies illustrated. 

12. Remember that films are a definite part of the discussion program, part 
of the training process. They are not to be considered as a novelty or 
as entertainment. 

CHECK LIST FOR USING FILMS 

If you can’t say yes to all these questions, don’t use the film. 

1. Do you know what purpose will be served by the 
film ? Yes O No 0 

2. Is the film appropriate to the topic under discus- 
sion? Yes O No 0 

3. Are you thoroughly familiar with the film? Have 
you previewed it? Yes O No 0 

4. Is the conference room adequately equipped for 
showing films? Yes O No O 
5. Have you prepared an introduction? Yes O No 0 

6. Do you know what questions you will ask to pro- 
mote discussion ? Yes O No 0 

7. Have you planned a discussion to be conducted 
after the showing? Yes O No O 

8. Are the contents of the film in keeping with com- 
pany policy? Yes O No O 

9. Does the information the group will get from the 
film justify the time taken to show and discuss it? Yes [J No O 
10. Does the film avoid imposing ideas? Yes O No 0 
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4. Case Studies 


The average employee prides himself on being practical. He feels that 
he deals in tangible things and that he meets his problems “on the spot.” He 
is faced with many problems, each one of them different, and for the most 
part he must work out his own solutions. He is keenly interested in the 
actual problems of other employees, particularly if they are similar to those 
which he has experienced. 

Because of these conditions, theoretical discussions are of limited value 
in a conference ; it is difficult for the leader to arouse interests in subjects that 
cannot be directly and practically related to each employee’s own job. If, 
however, the conference leader can draw cases from actual experience, either 
his own or others, he will provide the common ground and the critical appre- 
ciation necessary to stimulate discussion. Practical case studies will induce 
thinking, analysis, pro and con discussion, and genuine efforts to find a solu- 
tion among a typical group of employees. They should be written and studied 
carefully in advance to make sure they are complete and worth while. 

Cases may be used for a variety of purposes in the course of a conference ; 
to get the group discussion started, to emphasize the importance of a par- 
ticular technique, to compare one method with another, or as a parting shot, 
to give the employee something to think about when he leaves the conference. 

The subject matter of case studies may be drawn from operation or 
maintenance difficulties, sales or production problems, accidents, variations 
from standard of performance, day to day contacts with workers, human and 
mechanical deficiencies, and a number of other sources of which the fore- 
going are typical. 

As a rule, cases should focus attention on a problem, giving facts and 
results. They should not suggest right or wrong answers to questions which 
may arise, nor should they attempt to establish rules or principles for solving 
similar problems. It is left to the conferees to analyze the factors involved, 
place blame or responsibility, determine the value of various methods and 
policies and otherwise place their own interpretations on the facts as presented. 

Best results have been obtained when the conference leader has pre- 
pared question sheets to guide the employee in his analysis of the facts. As 
the conference takes up the various points of issue presented by the case, the 
leader can profitably tabulate conclusions on the blackboard, providing a record 
of the group opinion. 

There are some risks in the use of case studies that should be clearly 
understood and considered by conference leaders. When actual plant cases 
are used, personalities may be involved which may result in unfavorable reac- 
tions. People in the group or known to the group can be “framed” or “put 
on the spot.” Good judgment, tact, and common sense must be used in the 
presentation of all such cases. Also, the discussion may involve serious con- 
flicts with established policies, or the solution may be a prerogative of top 
management rather than the conference group. 

The leader should provide sufficient background information on the case 


- 
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so that the problem is clearly understood by all. He should read the case 
himself, experience having shown that cases read by members of the group are 
often poorly read, with the result that the whole point of the case may be 
lost. The leader should guide the discussion carefully, using his question 
sheet as a basis, and should be careful to terminate conversation when a solu- 


tion has been reached, or it is demonstrated that further talk on the point 
would be a waste of time. 


A SAMPLE CASE 


The following is a sample case study prepared for group use: 


A pipefitter reporting for work at 7:45 A.M. was assigned 
to a small repair job which would take about two hours to complete. 
After carrying his tools to the job and obtaining the necessary 
materials, his supervisor told him to move to another job at about 
9:00 A.M. Before he could complete this second job he was told 
by his supervisor to start another job of more importance. He 
refused to start the third job and after some argument was finally 
allowed to complete the job he was doing. 

All this maneuvering was caused by the fact that the general 
foreman had made several changes in the priorities of the three jobs 
and couldn’t decide which was more important, though he was 
aware of all three of the jobs one day before this situation occurred. 
The pipefitter involved was a veteran of almost 30 years experience 
and enjoyed an excellent reputation as a mechanic. 


Note: The following may be questions the leader 
alone uses or, for variety, they may be 
mimeographed with the case and filled in 
by the men prior to starting the discussion. 


The following statements apply to this situation. Read 
each one carefully. If you agree, put a circle around “yes.” 
If you disagree, put a circle around “no.” If you are in 
doubt, circle the “?”. 


1. The pipefitter should have been disciplined for refusing to 





do the third job. YES ? NO 
2. The pipefitter foreman was at fault in this case. YES ? NO 
3. The general foreman could have prevented this situation 

by establishing a priority for each job sufficiently in ad- 

vance to permit the assignment of mechanics. YES ? NO 
4. The general foreman had failed to evaluate the situation 

adequately. YES ? NO 
5. The pipefitter showed little respect for his foreman when 

he refused to do the job. YES ? NO 


6. This kind of supervision shows a lack of cost-conscious- 
ness as it has resulted in lost time, wasted material, and 
disgruntled employees. YES ? NO 


7. There is evidence of poor planning in this case. YES ? NO 
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5. The Guest Speaker 


Occasional use of a guest speaker who will give a short talk on a prob- 
lem facing the group is an effective device for maintaining interest and pro- 
moting group participation. The talk should be limited to a maximum of 30 
minutes, followed by group discussion. 


6. Pro and Con Analysis 


The pro and con analysis is intended to give a list of the reasons for and 
against a certain decision or a proposed plan of action. An example is a 
um of the reasons for and against establishing a full-time training program, 
“or for training of specialists as opposed to training of all-purpose men. It 
is used to correct faulty thinking, to force impartial consideration of the prob- 
| lem, and to give practice in analytical thinking. This device makes use of 
“the psychological fact that most opinions are biased because people reach 
conclusions on the basis of limited experience or act upon information insuffi- 
cient to enable reaching an unbiased conclusion. 

Another variation is getting a group vote on questions from a case study, 
then using the ones where differences of opinion exist for further discussion. 


7. Examples 


Calling for examples to illustrate points under discussion is another means 
of maintaining interest and stimulating thinking and discussion. It serves 
the purpose of making the discussion real or practical. 

Examples may come from the conferees or from the leader. When the 
leader offers an example, he should have in mind one of two purposes: 
(1) as a “pump primer” to stimulate other examples or (2) to illustrate 
clearly the point under consideration. When the leader gives an example, it 
may be advisable for him to indicate it is one furnished by some other employee 
rather than one from his own experience. 

When there is some doubt about the meaning of an ses expressed by a 
conferee it is good practice to ask, ““Will you give us an example of what you 
mean?” or “Will you tell us just how it works in your department ?” 


8. Rephrasing 


Since the members of the group during any particular discussion are in 
the stage of trying to organize their thinking, it frequently happens that their 
choice of terms may not express their ideas clearly and briefly. {It is the 
| leader’s privilege, when he has grasped the idea, to rephrase it for brevity and 
_ clarity. He is not justified, however, in using this technique as a means of 
introducing ideas not suggested by the group members. Nor does it mean 
that he should rephrase every statement made by conferees. 


TNE Me care 
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LEADER'S SELF-RATING SCALE 


q For each statement below, check off in the proper column your opinion as to 
4 whether or not the point raised by the statement was accomplished. When you 
finish, add up your number of “Yes” answers and multiply the total by 5. If you 
i are below 75, you are too low. If your score totals 95 or better, you are excellent. 





No. STATEMENT YEs 
| Necessary preparations for the meeting were properly handled. 

The meeting started on time. 

There was good discussion—all members participated. 


Questions were well planned, properly asked, and provoked 
discussion. 


een > 


on 


Discussion seemed to be spontaneous and not forced. 


6. Discussion was progressive; it kept on the topic and was 
; directed towards the attainment of the objectives. 


: 7. Offering of my personal opinions, lecturing, or domineering 
was avoided. 


8. An attempt was made to get conferees to recognize and respect 
the opinions of others. 


9. I did not take sides in any discussions. 


10. I refrained from answering questions, referring them back to 
the group. 





12. Rephrasing was used only when necessary, employed the 
simplest words possible and was brief. 


13. Control over the conference was maintained at all times. 


) 14. Frequent summaries of the discussion were made to crystallize 
group thinking. 


15. A blackboard or chart sheet was used effectively. 


16. All essential topics or phases of the outline, including appli- 
cation, were covered. 


17. Interest was maintained throughout the meeting. 


18. The group left with something to think about, so that thinking 
will continue after the conference is over. 


19. A final summary was made with the help of the group. 
20. The meeting closed on time. 


qmooo oo go oo oo oo Oo a OO ooos 


O 
O 
O 
0 
0 
O 
O 
O 
O 
O 

: 11. Experting of opinions and ideas on my part was avoided. O 
0 
O 
O 
O 
0 
0 
0 
0 
0 
O 


*Score 


* Score = 5 x number of items marked “YES.” 
— 


85—GOOD 
Below 75—POOR 
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EVALUATING THE LEADER 


It is only natural that a conference leader should desire to know what 
progress he is making. To satisfy this desire a check list has been prepared 
to give an efficient evaluation of a leader’s performance. (See below.) 

Who evaluates the leader? Because the leader is too busy with the 
details of leadership it is impossible for him to observe his own performance 
in detail. It is necessary that the service of a conference critic be utilized. 
It is commonly accepted that the good leader and good critic can be one and 
the same individual, performing in one instance as a leader and in another 

) as a critic.) The check list then produces a twofold purpose: (a) to evaluate 
+ the leader’s performance, and (b) to train conference critics. 
v In the development of the evaluation sheet, the introduction, the leader, 
the conference, charts, and room conditions were determined to be the basic 
components of a conference. Each of these is further broken down into its 
major factors. To simplify the development of a qualifying score, each factor 
has been given a predetermined weight, varying in value from 0 to 4 depending 
on the importance of the factor to the conference. Emphasis is placed on the 
location and not the number of check marks. Weights are indicated on the 
check sheet. After practice or master conferences, each conferee will fill out 
the sheet, and a brief discussion will be conducted on the conference. So that 
a score can be developed, all sheets should then be turned over to the person 
in charge. 


EVALUATION SHEET 


re ey 


er 


Place a check (V) in the blank space opposite each point in which you feel 
the leader appedred to be definitely lax or in which he revealed a weakness. 
(While more than one weakness may be indicated in a statement, the presence 
of any one in the leader’s work is reason enough for checking that statement.) 


A. Tue IntRopuction 
(1) Inadequate introduction to topic; group did not under- 






































stand. tt 
(2) Lecture type of introduction too long, stilted, biased. 2 
(3) Conference was not aware pt a real problem to be solved. 3 

B. THe LEADER 

(4) Leader nervous, erratic, or ill-at-ease. 4 
(5) Referred too much to notes or manual. 5 
(6) Apparently ignorant of topic; unprepared, no planning. 6 

(7) Lectured or expressed own opinions too much. Bae ai 
(8) Leader lacked zest, enthusiasm and humor. 8 
(9) Slow to grasp and develop pertinent points offered. 9 
(10) Leader’s vocabulary inadequate for group. 10 
(11) Boresome over-use of pet phrases. 11 
(12) Leader too talkative (wordy, not condensed). 12 
(13) Poor tone or modulation of voice. 13 
(14) Kept group too long after closing time. 14 
(15) Abrupt or tactless in handling individuals. 15 





(16) Did not announce next meeting and topic. 16. 
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C. THE CoNFERENCE 


(17) Discussion not well distributed, monopolized by a few. 17. 
(18) Failed to arouse and/or sustain lively interest in topic. 18 
(19) Failed to establish and clarify purpose of successive charts. 19. 
(20) Side-tracking and lack of attention not energetically checked. 20 


























(21) Permitted too much wrangling over words. 21 
(22) Dangerous topics or offensive argument permitted torun, 22 
(23) Too many lags in the discussion. a 
(24) Not much thought indicated by group in responses, tendency 

to agree with others. 24. 
(25) Shortage of pertinent and interesting case material. 25 
(26) Failed to clarify and analyze points or cases developed. ) 
(27) Numerous questions left unanswered. 
(28) Deviated too far from standard outline. (. 
(29) Poorly framed questions not designed for timely answers. 29___ 
(30) Poor distribution of time among various phases of topic. , as 
(31) Not enough ground covered in available time. aa 


(32) Failed to draw conclusions and drive them home in closing. 32 
(33) Failed to place charted points before group for approval. 33 
(34) Did not secure understanding of important terms. 








D. Tue CHarts 











(35) Charts and spacing poorly planned and organized. 35 
(36) Lettering not legible enough. 36. 
(37) Chart entries too long. 37 
(38) Chart work too slow. 
(39) Chart entries not sufficiently clear or precise. , —— 
(40) Abrupt or awkward transitions from one chart to another. 40 __ 
(41) Charts not headed in advance. — 


E. THe Room ConpitTions 


(42) Laxity in controlling seating arrangement and interruptions. 42 
(43) Started late without good reason. 43 
(44) Topic title not displaced. 44 
(45) Inadequate chart (as mentioned under “D” above) facilities. 45 
(46) Poor lighting. 

















F. “GENERALIZATION 


(47) The conference as a whole was (indicate by underscoring) 
excellent, 95; good, 85; average, 75; poor, 65; unsatis- 
factory, 55. . as 


Score 
(do not fill) 


For each item checked find its corresponding weight from the key. 








Key to point valu¢g (weight) for each item on the evaluation sheet: 


1— 4 13 — 1 25 — 4 37 — 0 
2—2 14 — 0 26 — 3 38 — 2 
3— 2 / 15 —1 27 — 2 39 — 3 
4—2 16 — 0 28 — 3 40 — 3 
5—1 17 — 4 29 — 4 41 — 0 
6 — 4 18 — 4 30 — 2 42 — 0 
7—4 19 — 3 31 — 2 43 — 1 
8—2 20 — 4 32 — 3 44—2 
9— 3 21 — 2 33 — 4 45—1 
10 — 2 22 — 3 34 — 1 46 — 0 
11 — 1 23 — 3 35 — 1 47 — 
12 — 2 24 — 3 36 — 2 


Score = (100 — Sum of weights a 1 to 46) 
+ weight underscored in 4 


(Continued on following page) 
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As an example, suppose a person rating the work of a leader had 
checked on the evaluation sheet the following items: 3, 4, 7, 10, 14, 18, 
20, 25, 28, 32, 37, 40, 42, and 44. The point values (weights) of these 
items as indicated in the key to point values are: 2, 2, 4, 2, 0, 4, 4, 4, 
3, 3, 0, 3, 0, and 2, giving a total of 33. Now, let us assume the rating 
underscored in 47 was “average” with a point value (weight) of 75. 
These values substituted in the formula above would yield the fol- 
lowing: 


Score = (100 — 33) + 75 = 142 = 71 
2 2 





—or a score of 71. 





REPRINTS AVAILABLE 


Part I of “A Guide to Successful Conference Leadership” appeared 
in the March issue of Personnel. As a convenience to readers who 
may desire to distribute the Guide to executive or supervisory staffs 
or to use it for training purposes, both parts will be reprinted in a 
single pamphlet which will be made available at cost price. For 
quantity prices, address AMA headquarters. 











TRAINING PERSONNEL EXECUTIVES IN THE ARMY 
By C. D. LEATHERMAN* 


HE Army, like any progressive industrial organization, has realized that consideration 

of the human element is the sine qua non for success. Basically, the problem of 
effective personnel management in the Army is no different from that in any modern 
progressive business organization. Generally speaking, technology and method have 
outrun progress in wise and effective human relations. One of the great unexplored areas 
of the twentieth century is that of human relations. Top management needs to put human 
relations on a truly scientific basis instead of approaching the problem with pseudo- 
scientific methods. Business dividends stem from scientific management in many fields, 
including effective personal relations. The recognized leaders in business direct as much 
of their attention to men as to machines, and progressively greater effort is being expended 
to provide for individual wants: namely, opportunity, security, justice, and a feeling of 
individual importance. The efficient management of men and the development of morale 
are integral parts of effective personnel utilization. 

The operation of an organization as big as the Army (actually 10 times the size of 
a —_ American businesses) requires efficient and effective personnel management 
at all levels. 

Improved personnel management, in or out of the Army, involves the following five 
principles: (1) placing the right man in the right job at the right time through proper 
man-job analyses, efficient classification, and careful assignment; (2) increasing his avail- 
ability for work by protecting his welfare and controlling his absence from duty; (3) 
stimulating his desire to produce with adequate incentives; (4) increasing his capacity 
to produce through adequate training based on his intelligence, interests, and aptitudes ; 
* Dr. Leatherman is Educational Coordinator and Civilian Adviser to the Director of Personnel and 


Administration, General Staff, Department of the Army; Professorial Lecturer in Psychology, George 
Washi University; author of the text, Military Psychology, Personnel Management, and Leader- 


ship. 
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(5) utilizing him fully on essential tasks. These objectives cannot be achieved without 
properly trained personnel executives. 


A PRACTICAL TRAINING PLAN IS EVOLVED 


The Army is rapidly joining the leaders in personnel management. The system is 
predicated on sound psychological principles substantiated by experimental evidence. 
These principles, which are the foundation of the plan conceived and being implemented 
by Lieutenant General W. S. Paul, Director of Personnel and Administration, Depart- 
ment of the Army, are being emphasized at every level in the educational system. An 
integral part of the plan presupposes that personnel management cannot be practiced on 
a staff level alone, but must be effected at every command echelon throughout the armed 
forces. This requires training. 

The almost revolutionary change in the Army’s educational program was evolved 
after intensive study and research. Prospective officers at West Point are now being 
given a full year’s course in applied military psychology. ROTC students in American 
colleges are being given instruction from a new textbook entitled, Military Psychology, 
Personnel Management, and Leadership. Officers entering the Army from other sources 
receive instruction in personnel management and allied subjects at posts, camps, and 
stations throughout the United States and overseas. Following this preliminary instruc- 
tion, officers are given additional training in this field at the Basic and Advanced Arms, 
Administrative and Technical Schools; and at the Command and General Staff College, 
which offers advanced instruction in the utilization of manpower, personnel research, 
human relations, statistical techniques, and leadership. Associate courses, though shorter 
in nature, provide similar instruction, with a proportionate share of the time devoted to 
personnel instruction, for the Reserve component officers. 


THE EDUCATIONAL PROGRAM 


The top structure of the military school system is composed of three joint Army- 
Navy-Air Force schools* which operate under the Joint Chiefs of Staff and the Secre- 
taries of the Army, Navy, and Air Departments. Personnel problems or studies at these 
levels involve, for example, joint operations, logistics, manpower control policies, and 
manpower resources. The complexities involved in political, economic, and industrial 
and international aspects of personnel problems are readily apparent. 

In addition to the military school system, the Army also sends officers to civilian 
institutions for specialized instruction. Approximately 1,000 Army officers in the grades 
of Second Lieutenant to Colonel are receiving advanced training in some 100 colleges or 
universities throughout the country. 

Academic studies which vary from atomic fission, electronics or nuclear physics to 
problems in nutrition, include graduate training in personnel management and/or adminis- 
tration. Last year a small experimental group of 25 officers was sent to 10 universities? 
to pursue a graduate training program. Six of these officers were chosen on a competitive 
basis for a second year of specialization. A second group of 35 officers is pursuing 
similar training. The present group was selected from some 800 applicants. Selection 
criteria include: academic background, civilian and military experience, efficiency ratings, 
a demonstrated interest or ability in the field, recommendations from previous com- 
manders, proved leadership, personality, intellectual potential or aptitude, and previous 
personnel training or experience. Courses of instruction in all instances were tailor-made 
to fit the officers’ individual backgrounds. A typical curriculum might include the 
following courses: business organization and management, personnel and industrial psy- 
chology, tests and measurements, counseling and guidance, techniques of statistical analy- 
sis, political science, labor relations, economics, budgeting, supervisory and executive 
training methods, problems in personnel management, office organization and management, 
effective public speaking, research and possibly a thesis seminar. Specialization in per- 
sonnel management or administration requires many additional courses other than those 
specifically labeled as such. Typical of such broadening or preparatory fields are any 
or all of the following illustrative areas: psychology, education, sociology, statistics, labor 
or industrial relations, political science, economics, and law. These fields represent useful 
tools and background for the prospective personnel executive. 


INTERNSHIP IN BUSINESS 

The practical follow-up of academic specialization is achieved by actual experience 
in business organizations. Upon completion of the one or two years of graduate study, 
1 Armed Forces Staff College, Industrial College of the Armed Forces, and National War College. 


2 Universities being used are: American, Harvard, Maryland, Minnesota, North Carolina, Ohio State, 
Pennsylvania, Princeton, Stanford, and Washington. 
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these officers are then assigned to one, two, or three industrial organizations for intern- 
ships of two months each.’ 

_ During these internships officers worked with personnel executives and their as- 
sistants, Without exception, the participating organizations, to which the Army is deeply 
grateful, were enthusiastic and most cooperative throughout all phases of this training. 
Academic knowledge, followed by practical experience in business, enabled the officers 
to look for the most practical, latest and best methods adopted by organizations to solve 
their personnel problems. 

Each officer, while in an organization, completed a 50-page work booklet entitled 
Personnel Practices in Business Organizations and also a 2,500-5,000-word thumbnail 
brief of the personnel practices followed by the respective companies. These materials 


are being correlated and snythesized into a working manual for instructional purposes in 
the Army School System. 


CONCLUSION 


The importance of this training was emphasized by General of the Army D. D. 
Eisenhower, who said, “No investment by the American Government has returned such 
tremendous dividends as the amount of money spent on the Army School System during 
the years between the two World Wars.” 

The practical approach to effective personnel management is men-money-matériel plus 
trained personnel executives in the correct ratio. The Army plans to use each as wisely 
as is humanly possible for national security. 


® Some 40 business organizations participated in the program during the first year. They are as follows: 
American Rolling Mills, American Telephone and Telegraph, Armstrong Cork, Atlantic Refining, 
Baldwin Locomotive, Boeing Aircraft, Caterpillar Tractor, Chase National Bank, Chesapeake and Ohio 


Railway, Douglas Aircraft, E. I. du Pont de Nemours, Eastman Kodak, Firestone Tire and Rubber 


Ford Motor, General Electric, General Foods, General Motors, B. F. Goodrich, Goodyear Tire and 
Rubber, International Business Machines, International Harvester, R. H. Macy & Company, Marshall 
Field, Metropolitan Life Insurance, National Broadcasting, New York Central, Pennsylvania Railroad, 
Prudential Insurance, Radio Corporation of America, Schenley, Shell Oil, E. R. Squibb and Sons, 
Standard Oil of California, Standard Oil of New Jersey, Studebaker, Swift and Company, Sylvania 


n 
Electric Products, Thompson Products, Transcontinental and Western Air, and Western Electric, 


THE PRACTICAL NEGOTIATION OF VACATION 
AND HOLIDAY CLAUSES 


By HERBERT A. LIEN* 


Management may find itself confronted soon with a number of new union 
demands for liberalized vacation and holiday clauses (see “Patterns in Fringe 
Benefits,” pages 11-17). In the following article an authority on labor law 
answers the major questions which should be considered in formulating such 
clauses. Mr. Lien emphasizes that in this area clarity is not necessarily 
achieved by brevity—the clauses should be sufficiently specific to minimize 
the area of doubt as to intent or meaning. 


HE Taft-Hartley Act will have no substantial effect on demands for or 
negotiations on vacation and holiday clauses in union agreements. 
Senator Taft, in debate, indicated that normal clauses of such nature would 
not be considered union exactions for work not performed or to be performed. 
That does not mean, however, that demands could not be presented by a 
union in the guise of vacation or holiday demands which, because of other 


* Member of the New York Bar; author of Labor Law and Relations; Lecturer at the College of the 
City of New York on the Law of Labor Relations, the Law of Labor Standards, and the Taft-Hartley 
Act; Labor Relations Consultant. 
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circumstances involved, might be violative of that section of the law which 
prohibits union exactions. The purpose of the demand, its relation to other 


incidents, its unusual nature or type, should all be factors considered in deter- 
mining that question. 


VACATIONS 


In its inception, the trade union demand for vacations was based on the 
fact that a rest with pay from the worker’s normal occupation was necessary 
for his health and would repay in part its cost to industry through increased 
employee efficiency in subsequent production. Spurred by stabilization con- 
ditions during the war, the vacation demand became more closely related to 
pay, and vacation compensation was considered as earned by the employee 
during the preceding base period. This latter concept of vacation pay has 
carried over and is now generally accepted. Arbitrators have adopted this 
view. (Consolidated Vultee Aircraft Corp., 4 L.A.R. 24.) 

Consideration of the vacation clause usually involves three basic problems: 


1. The vacation schedule. 
2. Eligibility requirements. 
3. Computation of pay. 


THE VACATION SCHEDULE 


The negotiation of how much time shall be allowed as a vacation is, of 
course, a question for the parties themselves, involving such factors as prac- 
tice in the industry and area, cost, production needs. Once the parties have 
agreed upon the term of the vacation, they must negotiate on the period during 
which vacations shall be given, on any seniority preferences to be allowed in 
selection of vacations, and on the right of the employer to shut down the plant 
during the vacation period and confine all vacations to the shutdown period. 

It is sound practice for the vacation period to cover a substantial time 
span, such as June Ist to September 15th, or longer if necessary. In special 
industries—for example, in a seasonal industry that is busy during the sum- 
mer months—it may be necessary to provide that certain employees or certain 
departments be granted vacations during some other period—perhaps the 
winter months; in some cases, this provision may apply to all the employees. 
Unions will usually accept a clause which gives management the sole right to 
compile a vacation schedule for the vacation period, provided adequate notice 
is given the employees. 

The problem of seniority preferences in vacation negotiations should be 
avoided, if possible, because seniority balances may change in a plant with 
changes in personnel. In all events, if any seniority preference is given, it 
should be clearly limited by making it subject to balance of crews and the needs 
of production efficiency. 

If the employer may wish to give vacations to all his employees simul- 
taneously during a proposed plant shutdown, he should provide in the clause for 
his right to do so at his sole discretion, thus removing his action from arbi- 
trability. In the arbitration case of Ford Motor Company (3 L.A.R. 826), the 
arbitrator allowed a schedule of vacations during the layoff or slack period 
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where it was not prohibited by the clause. The fact that that matter went to 
arbitration, however, is sufficient reason for the employer to make clear pro- 
vision for his right to take such action if it is at all contemplated. 


ELIGIBILITY REQUIREMENTS 


Naturally, an important question will be: Who is eligible for vacation, 
and what are the base period requirements? Suppose, for example, the clause 
says“. . . that all employees who have been employed for one year prior 
to June 1st shall be entitled to one week’s vacation with pay.” Questions may 
arise under that type of clause as to the meaning of the term “employed.” Was 
an employee who, because of layoffs, worked only six months during the pre- 
ceding year, employed so as to be entitled to a vacation? Is he employed even 
though at the time of the vacation period he is on layoff? Is he to be paid if he 
quits on June 2nd, though his vacation is scheduled to start September Ist? 
Suppose he is on a three months’ leave of absence which started on April 
Ist and does not end until July Ist, and he fails to report for work on July 
lst—was he an employee on June Ist entitled to a vacation? 

These are some of the types of questions that must be considered before 
the terms of the clause are formulated. If the employer means that the 
employee must actually be at work, that should be clearly stipulated. In West- 
over Fabrics, Inc. (5 L.A.R. 736), the arbitrator, in discussing the term 
“employed,” said: 


“As the term is ordinarily used, a person may be employed and yet 
not working for such reasons as seasonal layoff, lack of work, illness, or 
absenteeism.” 


In Andrews Steel Co. (4 L.A.R. 21), the arbitrator held that in the 
absence of a provision to the contrary, laid-off employees are entitled to vaca- 
tion, as are those separated from employment after the base period date. 

The words “on the payroll” were interpreted in another arbitration case 
to imply a status of current employment or temporary suspension (Austin- 
Weston Co., 3 L.A.R. 570). 

Under the circumstances, it might be fairer to base vacations on terms of 
the actual number of hours worked during the base period rather than on such 
more inclusive terms as “employed for one year.” 

It is necessary to cover in the clause the effect on the vacation schedule 
of breaks in employment caused by illness and injury, layoff and discharge, 
voluntary termination, military service, and leaves of absence. Ifthe employer 
feels that the advantage of vacation is to be assured the worker’s services after 
the vacation, he should so require specifically. Clear consideration of all these 
factors will avert requests for arbitrations, with possible interpretations that 
may violate the intent of one of the parties. 

When the clause does not provide any particular base period date but 
merely says “. . . that all workers who have been employed for one year 
prior to the vacation period shall be entitled to one week’s vacation,” even 
though a subsequent sentence provides that vacations shall be scheduled dur- 
ing a period from June Ist to September 15th, a question may arise as to 
employees who complete their year’s service in early September or after June 
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Ist. Unless there is a specific cut-off date, arbitrators are inclined to give vaca- 
tion privileges to any workers who complete their eligibility during the vaca- 
tion period. 

In connection with leaves of absence, it may be sound to provide that a 
worker on leave who fails to report back, or otherwise to comply with the 
terms of the leave, shall be deemed to have terminated his employment as of 
the first day of the leave. It might also be well, if temporary layoffs are not to 
break base period service, to define a temporary layoff and limit its duration 
for that purpose. 

Sometimes this problem can be handled in part in connection with com- 
putation of vacation pay. 


COMPUTATION OF VACATION PAY 


Vacation pay and its method of computation should be clearly specified 
in the clause. 

A statement that one week’s pay will be paid usually raises questions as 
to whether one week’s pay equals 40 hours’ pay, as to whether it is straight- 
time hourly pay at the time of the vacation or whether it is average straight-time 
hourly pay for some specified period prior to the vacation, as to whether the 
weekly pay includes overtime, and what is the weekly pay of pieceworkers or 
workers paid in part on an incentive or commission basis. 

The pay computation should be specified in connection with hourly-rated 
workers on the basis of the number of hours to be paid for; and if it is at 
straight time or base rate, it is sound to add “exclusive of overtime, incentive, 
or other premium pay.” 

As to pieceworkers, if an average straight-time hourly rate is to be used, 
the base period for taking such average should be provided for. If there is a 
busy period just prior to the vacation time, the pieceworker’s average should 
be computed on a period that includes a normal average—i.e., an equal amount 
of busy and slow periods. An arbitrator has held that pieceworkers are 
entitled to their average even though the contract provided only for a straight- 
time hourly rate (Sterling Furniture Mfg. Co., 4 L.A.R. 283). Regular 
rate, on the other hand, was interpreted to mean base rate, and not piecework 
average, in the matter of Armour & Co. (5 L.A.R. 641), but the arbitrator 
in this case held that, where a pieceworker had no base rate, the company’s 
contention that the common labor rate applied would be rejected and that 
the average piecework earnings should be computed. In that decision we 
have two meanings of the term “regular rate.” Obviously it is advisable for 
the parties to bargain out and clearly define their own meaning. 

In seasonal industries, and perhaps in any industry where there is a 
substantial incident of layoff, it is sound to compute vacation pay on the basis 
of a percentage of the year’s earnings of the worker. In that way, an employee 
who has worked only six months out of the year, because of illness, leave of 
absence, layoff, or other excusable cause, would receive as his vacation pay 
only one-half as much as the steady worker who has put in a full year of 
work, The equity of such method of payment seems obvious, as is its 
fairness to the company in bad times when the firm can least afford extra 
payment. If this method of computing vacation pay is employed, the clause 
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can provide for payment of 2 per cent of the worker’s earnings during one 
year preceding June kt, if he has been in the employ of the company during 
that period as defined by the agreement, or 4 per cent if he has been employed 
for five years. Many unions have accepted such clauses. 

Where the employer has reserved the right to give all vacations at one 
time during a shutdown, it may be necessary to provide, if the contemplated 
shutdown is to last one week and some employees are entitled to more than 
one week’s vacation, that the employer have the right to grant such workers 
vacation pay in lieu of the vacation. Otherwise, it may be impossible to 
resume operations at the end of a one-week shutdown, and the union may 
be able to compel a two-week shutdown or to prevent the employer from 
putting his planned one-week shutdown into effect. 


The question of paid holidays that fall in the vacation period should also 
be considered. 


HOLIDAYS 
The problem of holidays presents three possible types of union demand: 


1. A clause prohibiting any work on certain holidays. 

2. A clause discouraging work on specified holidays by requiring premium 
pay. 

3. A clause requiring pay for holidays not worked. 


When the holiday clause is formulated, the parties should be aware of 
these three possibilities and should so write the clause that their intent is 
clearly stated. A clause stating that: “The following days shall be considered 
holidays . . .” and then listing a series of days is not at all sufficient. If 
holidays are to be paid for though not worked, that should be explicitly stated. 
It is possible for certain days to be considered as holidays on which no work 
shall be done, and for other days to be considered as days in which the workers 
shall receive some pay if not worked, and some type of premium pay if worked. 
The holidays for which workers are to be paid should be clearly indicated. 
The questions of eligibility and computation of pay must then be considered. 


ELIGIBILITY 


The eligibility questions are similar to those under the vacation clause: 

Does an employee get paid for a holiday during a week in which he is 
laid off? Do the parties mean by the term “on the payroll” during the week 
of the holiday, that the worker is actually at work and receiving some pay for 
that week? It would be advisable to say so if that is meant. To prevent week- 
end absenteeism, employers frequently require, and unions frequently accede 
to, a clause providing that the worker must have reported for work on the 
normal workdays before and after the holiday. It is interesting to note that 
an arbitrator in handling a dispute under such clause held that a holiday dur- 
ing a three-day shutdown had to be paid for to those workers who reported 
for work the day before and the day after the shutdown, even though not the 
day before or day after the holiday. The term “normal workday before” was 
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interpreted to exclude as a normal workday, a day of layoff (Vulcan Detin- 
ning Co., 4 L.A.R. 483). 

The definition of the term “employed” referred to in the Westover 
Fabrics, Inc., case, supra, involved a discussion of holiday pay. 

Do the parties intend that payment is to be made for all the holidays dur- 
ing a long layoff to employees who were on the payroll preceding the layoff ? 
That is not the normal purpose and intent of holiday pay; thus, in view of 
arbitration precedent, the clauses should clearly eliminate possibility of any 
such claim. 

Suppose a new employee is hired the day before a holiday. Does he get 
paid for the holiday? This question can be handled by providing a base period 
for holiday pay or by specifying that holiday pay shall be paid only to workers 
who have completed their trial period. 

There may be certain employees (such as maintenance men, watchmen, 
and boiler-room men) who are excluded by other clauses of the contract from 
premium pay on Saturdays, Sundays, or holidays. If the parties intend to 
except them from the holiday clause, it would be best to say so clearly. In 
one case, an arbitrator ruled that boiler-room men were not entitled to holiday 
pay, despite the company’s failure specifically to exclude them in the holiday 
clause, because their work was continuous and in accordance with other clauses 
of the contract they received no premium pay for work on holidays but did 
receive a specified amount of overtime each week as contrasted with other 
employees (East Weymouth Wool Scouring Co., 4 L.A.R. 791). The fact 
that the arbitrator in this case encountered such difficulty with the interpre- 
tation indicates the possibility of different interpretations by other arbitrators 
and the need for a specific exclusion if that is intended. 


COMPUTATION OF HOLIDAY PAY 


The question of computation of pay for holidays involves problems 
similar to those under the vacation clause, with the added problem of pay on 
a holiday worked. If a day’s pay means eight hours’ pay, it is best so to 
provide. If you want to pay an average day’s pay, a base period such as 
30 days before the holiday can be used. If overtime, incentive, or shift 
premiums are to be excluded, specific terms of exclusion are advisable. 
Averages for pieceworkers raise again the question of a fair “base period.” 
The percentage method of pay can be employed and has all the advantages 
that accompany its use under the vacation clause. For example, if five holi- 
days are figured as 2 per cent of payroll cost, holiday pay could be computed 
at .4 per cent of the annual earning, .8 per cent of six months’ earnings, or 
1.6 per cent of the quarterly earnings preceding the holiday, whichever base 
is most feasible. 

The clause should provide for holidays that fall on Saturday or Sunday 
or other days not worked. In one contract, the clause provided for holiday 
pay if the holiday occurred in a workweek. The workweek was elsewhere 
defined as Monday to Friday. An arbitrator nevertheless ordered pay for a 
holiday falling on Saturday. Fortunately, a court in that particular jurisdic- 
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tion felt that it could, under its law, vacate the award and did so. (Walt 
Disney Productions, 3 L.A.R. 516; vacated by court 3 L.A.R. 885.) In 
other jurisdictions, the award might not have been vacated. The clause 
should, therefore, clearly provide for such event. Similarly, if a holiday falls 
during a vacation, the union will claim an extra day’s pay or vacation as com- 
pensation. If this is not intended, the matter should be discussed; and if it is 
intended, it is admissible to provide for it, thus eliminating possibility of 
future grievance. 

The compensation for work on a paid holiday should be clearly specified. 
Where the contract, by other terms, provides for one and one-half times the 
regular rate for work outside the regular workweek or for work on Saturday, 
Sunday, or ‘holidays, the question will arise as to whether employees who 
work on a paid holiday are to receive one and one-half times their pay or two 
and one-half times their pay. Sometimes a clause is written providing for 
double pay on holidays. This can raise a claim on the part of employees for 
three times their pay on a paid holiday. If it is intended to pay the worker 
twice his pay if he works on a paid holiday, it is clearer to say that he will 
receive his holiday pay in addition to straight-time pay for all hours worked 
on the holiday up to eight, and one and one-half times his straight-time pay 
for hours over eight. Thus the question of pay to a worker who works four 
hours on a paid holiday is taken care of. In addition, under the prior doubt- 
ful type of clause, the question of overtime on a holiday can involve the 
question of whether the worker gets one and one-half times his double or 
triple hourly rate. Clarity is not necessarily achieved by brevity. A full 
consideration of the many problems that may arise in a plant will produce 
a clause that reduces as much as possible the area of doubt as to intent and 
meaning, and thus prevents grievances and arbitration decisions that injure 
labor relations. 


Pay for Grievance Time in Post-Taft-Hartley Contracts 


PY for grievance committee’s time is granted in nearly half (134, or 42.8 per 
cent) of 313 post-Taft-Hartley contracts analyzed by the Conference Board. 
More than half the 128 CIO contracts contain such pay provisions. Thirty per cent 
of the 125 AFL contracts provide pay for such time. 

Contracts specifically stating that the employer shall pay for time after working 
hours total 3.8 per cent. 

Thirteen contracts, or 4.2 per cent, require the employer to pay for this time if 
he calls the meeting. Five contracts, or 1.6 per cent, provide that the employer and 
the union split the expense for time spent by committeemen during working hours. 
All five are CIO contracts. 

Nineteen of the contracts, or 6.1 per cent, provide that the employer does not 
pay for time spent by committeemen on grievances. 

“Considerable indecision” is shown by the fact that 45 per cent of the 313 
contracts analyzed do not specifically cover the subject of payment to committeemen 
for time spent on grievances. 

Pay for time spent by employees on union committees that negotiate with the 
employer “is seldom mentioned in union contracts,” the analysis notes. Thirteen, or 
4.2 per cent of the 313 contracts analyzed, specifically provide that the employer is 
to pay for this time. One contract says that the union is to split this expense with 
the employer. Eight contracts, or 2.6 per cent, state that the employer shall not pay 
for this time. The rest—291, or 93 per cent—do not specify whether the employer 
is to pay for this time. 
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A GUIDE TO NLRB ELECTION PROCEDURE 


By CHARLES TOWER 
Lecturer on Industrial Relations and Personnel Management 
College of Business Administration 
Boston University 


It is essential that management familiarize itself with NLRB election procedure, 
for under the Taft-Hartley Act many employers will be faced with a variety 
of elections conducted by the Board—elections for certification and decertifica- 
tion, union shop ballots, and strike votes. In the past, employers have 
frequently made ill-advised decisions regarding elections, not only because of 
lack of familiarity with the procedure but also because of ignorance of the 
implications of that procedure. Mr. Tower, who served on the staff of the 
NLRB for over two years, answers many of the questions which often arise 
in this connection. 





T O most employers an NLRB-conducted election is only an occasional 
experience. And since an election is usually a symptom of unsettled labor 
relations, companies do not look forward to one with any great enthusiasm. 
Under the provisions of the Taft-Hartley Act, however, elections of one type 
or another will be more frequent than they have been in the past few years. 
Thus, it is important that employers clearly understand the methods and 
techniques used. The procedures are simple, but lack of experience often 
leads to unsound decisions which can be embarrassing and sometimes costly. 


TYPES OF BALLOTING 


Under the Taft-Hartley Act four types of balloting are possible? A 
brief discussion of each will be worth while. 


1. Representation Elections 


As under the Wagner Act, elections to determine whether or not em- 
ployees wish to be represented by a particular labor organization will still 
be held. These elections can be divided into two groups, Board-ordered elec- 
tions and consent elections. The former take place after a formal hearing 
and are conducted on the basis of a Decision and Direction of Election handed 
down by the Board. The question as to who shall vote is determined by the 
Board and its decision is binding on all parties. 

A consent election results from an Agreement for Conseni Election which 
has been voluntarily entered into by all parties, i.e., the company, the union or 
unions, and the regional office of the Board. No party to the proceeding has 
to agree to a consent election. And no consent election is held unless all 
parties agree. Furthermore, it is not necessary to have a valid reason or, in 
fact, any reason for refusing to consent. The law guarantees to each party 
with a legitimate interest the right to a hearing. A consent election occurs 
only when that right has been waived. It should be noted that in the past a 
majority of representation cases have been resolved through consent pro- 





1 Under the Taft-Hartley Act, petitions—which are requests for elections—may be filed by an individual, 
a group of employees, or an established labor organization. An employer may also file when confronted 
with a claim of majority representation. 
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cedures. When a representation case is so resolved, it means that the parties 
have agreed to all the conditions of the election such as the unit, the time and 
place, the payroll period, etc. By the terms of the agreement, the regional 
director of the NLRB region wherein the election is to take place is empowered 
to rule on all challenges and objections which may arise. Finally, it should 
be remembered that a consent agreement is a “gentlemen’s” agreement and 
in its terms is not enforceable. 

In approaching an initial conference held pursuant to a representation 
case, the employer should keep in mind that the union is generally inter- 
ested in an immediate election. A consent election can probably be held 
within two or three weeks, sometimes sooner. If a formal hearing is neces- 
sary, the election may not be held for three months or more. This is the best 
card in the employer’s hand; for working out a consent agreement, like bar- 
gaining itself, is essentially a “horse-trading” proposition. A union will often 
agree to important unit concessions especially in regard to border-line super- 
visory employees in order to get an immediate election.” 

A variation of the Agreement for Consent Election is a form known as a 
Stipulation for Certification upon Consent Election. This differs from the 
simpler form principally in that the Board rather than the regional director 
officially certifies the results. In this regard, the difference is unessential. An 
additional factor, however, may occasionally be of importance. With the 
stipulation, the Board rather than the regional director rules on objections 
and challenges. Generally the same ruling would be obtained from either 
source; there are some lawyers, however, who feel that in the past regional 
directors have been more pronc to find company interference than the Board 
would have been on the same facts. The evidence supporting this attitude 
is far from conclusive. Usually once the election is over an expeditious 
handling of any remaining problems is in the best interests of all parties. A 
regional office ruling will be forthcoming in much shorter time than a Board 
decision. 

Other forms of consent proceedings such as cross-checks and recognition 
agreements are no longer permitted under the Taft-Hartley Act. Employers 
are still free, however, as they were under the Wagner Act, to recognize 
bona fide labor organizations without resorting to the NLRB or correspond- 
ing state boards. But in most circumstances it will be in the employer’s best 
interests to utilize these facilities. 


2. Decertification Elections 


According to the Act, a petition for decertification can be filed by an 
employee or a group of employees if 30 per cent of the unit show a desire 
for such an election. The employer cannot, of course, petition for such an 
election. This proceeding can also be either by consent or by Board order. 





2 While unit problems are outside the iy od of this discussion, the importance of strategic planning in 
advance of an initial conference cannot 
to be well prepared. 
3 By administrative rule a 30 per cent showing is also required from the petitioner in a representation 
case except when the employer petitions. 
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In fact the union involved almost always asserts its right to a formal hearing. 


In most situations the unit wilt probably be the existing contract unit unless 
it is clearly inappropriate. 


3. Union-Shop Authorization Elections 


Under the Taft-Hartley Act, before a union can demand a union-shop 
clause it must request the NLRB to conduct a ballot among employees to 
determine whether or not they desire to have their bargaining agent make such 
a request. If the employees vote “yes,” even unanimously, the employer is still 
not obligated to grant the union shop. It is still a matter of bargaining. In 
these elections, unlike all others discussed, a majority of those eligible to 
participate decides the issue rather than a majority of the valid votes cast. 
Contrary to original expectation, it appears that these so-called “U-A” peti- 
tions may have the effect of greatly increasing the number of union shops 
because the election is becoming a strategic weapon in the hands of the 
unions, thus duplicating the Smith-Connally strike vote experience.* 


4. Strike Votes 


These arise under the sections of the Act having to do with strikes or 
work stoppages which bring into being a national emergency. After certain 
procedural steps have been followed, the NLRB is required to conduct a 
ballot among all employees on the issue as to whether or not they wish to 
accept the company’s final offer. 


RULES GOVERNING BALLOTING 


In most instances, the same rules and practices apply to all four types 
of balloting. They will be set forth below in topical form: 


1. Polling Facilities 


Most elections are held on company property, generally in some free 
area near the work floor. Nevertheless, an employer does not have to allow 
the use of his facilities even in a Board-ordered election. But the saying that 
“a small vote is a union vote” has some foundation in fact, because the 
adherents will make an effort to get to the polls while those who are indifferent 
will not. The company is usually asked to provide tables, chairs and voting 
booths. Most companies comply but they are not obligated to do so. A 
substantial number of elections are held on company time as well as on com- 
pany property. Here, again, the desire to encourage a large vote has to be 
weighed against the expense.5 If the union objects to voting on company 
property and on company time, it is within the authority of the regional 
director to decide the question. Generally he will direct that it be held on 
neutral territory if such is readily available. 

«As in representation cases, there are consent votes and Board-ordered votes. However, a party does 
not have a right to a hearing, and one will be held only if there are substantial issues. 


5 If the result is a foregone conclusion as with most strike votes and “‘U-A” elections, there appears to be 
no reason for the company to pay for voting time. 
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2. Observers 


Each party has the right to have a designated number of observers, usually 
one or two. By custom the company observers must be non-supervisory 
employees and the union observers must be employees of the company, This 
rules out foremen and business agents. But the rule is not inflexible and with 
the approval of the regional director exceptions can be made. Companies 
generally pick a timekeeper, a payroll clerk, or some other administrative 
employee. The duties of observers are threefold: (a) to assist the Board 
agent in the conduct of the election, (b) to check the list and identify voters 
and (c) to challenge voters. They are required to maintain a strict neutrality 
from the opening of the polls until the ballots are counted. While an observer 
is not expected to be able to identify all voters from personal knowledge, he 
should be as familiar with the payroll as possible. In regard to challenges, 
it is important that the observer be clearly instructed in advance as to just 
what his rights are. Challenges must be registered with the Board agent 
before the voter is handed a ballot. By Board and Supreme Court decision, 
post-election challenges will not be entertained. 

3. Eligibility 

In all elections, the employer is asked to make available a payroll list 
covering eligible classifications. This list contains the names of those working 
in eligible classifications during the agreed-upon payroll period or, if it is a 
Board-ordered election, usually the pay period which closed immediately pre- 
ceding the date of the Board order. In the case of a fluctuating or seasonal 
business, the selection of the pay period can be of some importance. The 
furnishing of the list is optional, but it is almost always provided. A working 
definition of those eligible to vote would include those employees who were 
working in an eligible classification at some time during the designated pay 
period and who are also working in an eligible classification on the day of 
the election and also those who were not working at either or both of those 
times because of temporary absence due to medical reasons, lack of work, or 
military service. The determination of what is temporary is often troublesome. 
An important factor is whether or not the employer would break the con- 
tinuous service record of the employee because of the absence. If the employer 
furnishes a payroll list, it is often checked by the parties in advance of the 
election with or without a Board agent present. The union will often ask 
to have a copy of the list. To provide it or not is within the discretion of the 
company. Many companies, in a representation case, prefer not to give the 
union an advance copy. Care in the preparation of a list is extremely im- 
portant and will save confusion and argument at a later time. 


4. Challenged Ballots 


The challenge procedure is a method devised by the Board for impound- 
ing the ballots of voters whose eligibility is disputed at the polling place. Any 
official observer or the Board agent may challenge a voter. Indiscriminate 


6 Personnel directors and supervisors in the personnel department usually are not permitted to act as 
observers. 
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and unreasonable challenging will not be permitted, but, if there is any reason _ 
to doubt the eligibility, the challenge will be allowed. Though a voter’s name 
is on the official list, he may still be challenged. If his name is not on the list 
and he or any of the observers or the Board agent thinks he should vote, he 
will be allowed to vote under challenge. Occasionally if all the parties agree 
as to the eligibility of a voter whose name does not appear on the list, he 
will vote without challenge. There is no standard procedure in this regard. 

If the challenges are not determinative of the results of an election, they 
are never opened, and hence the eligibility of the voter is never decided. If, on 
the other hand, the challenges will affect the result, they are ruled upon by the 
regional director in the case of a consent election or by the Board after 
investigation by the regional director in the case of a Board-ordered election 
or a stipulation for consent election. Some voters refuse to vote under the 
challenge procedure through fear that the secrecy of the ballot will be 
destroyed. This fear will be realized only under a peculiar combination 
of circumstances. First, the challenge or challenges must affect the result, 
thus requiring a ruling. Secondly, the voter must be ruled as eligible. Under 
these circumstances, the secrecy will be destroyed if there is only one challenge. 
Or if there is more than one challenge and all are declared eligible and all vote 
for the same choice, the secrecy of each will also in effect be destroyed. 


5. Objections 


Objections to the conduct of an election must be filed in writing with the 
regional director within five days after receipt of the Tally of Ballots. This 
form, together with another called a Certification on Conduct of Election, is 
usually handed to the official representatives of the parties after the ballots 
have been counted. Though both these forms are signed by the observers 
and contain statements that the election and the count were fairly conducted, 
the signature is merely a formality and does not preclude the filing of objec- 
tions to any part of the proceedings. 

Theoretically, the basis for an objection is anything that interferes with 
a free and uncoerced choice. But the test is relative and is circumscribed by 
the rights of the parties to freedom of speech. Under the Wagner Act most 
of the sustained objections involved coercive statements, promises of benefits 
for voting “no,” or granting of bonuses and the like shortly before or during 
the election by employers or their representatives. Unions were allowed 
considerable freedom except in regard to electioneering near the polling place 
and in regard to deliberate misstatements of material facts relating to NLRB 
(or, during the war, to WLB) policies and decisions. Furthermore, under 
the Wagner Act, the Board took the position that evidence might be sufficient 
to support objections to an election; whereas the same evidence might not be 
sufficient to support an unfair labor practice charge. Whether this situation 
will obtain under the Taft-Hartley Act is indefinite. In any event, under the 
new law it would seem that coercive statements by union officials may be more 
readily accepted as a basis for objections. Unions can probably with impunity 
still make rash or even false promises to induce a “yes” vote, while as before 
the employer cannot make promises to secure a rejection of the union. In 
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the absence of threats or discriminatory action, the employer can frankly 
express his opinion on unions and union leaders. Objections based on the 
conduct of the Board agent are not sustained unless the actions complained of 
materially jeopardize the reaching of a valid result. 

Electioneering is not permitted at or near the polling place during voting 
hours. The extent of the polling area varies with the circumstances. Its 
designation is within the discretion of the Board agent. Outside this area, 
legitimate electioneering is allowed. Nonetheless, a company is not obligated 
to let union officials roam through the plant nor to permit gatherings in the 
various departments. Normal rules in this regard should be observed. 
Finally, the Board in the past has not attempted to enforce electioneering 
agreements entered into by a company and a union by sustaining of objections 
against breaches of such agreements. 


6. Run-offs and Certification 


In a representation case, if none of the choices on the ballot receives a 
majority of the valid votes cast, a run-off election is held with only the two 
top choices on the original ballot participating. Ifa union receives a majority, 
however, it is officially certified as the bargaining agent by the Board or, in 
the case of a consent election, by the regional director. An obligation to bargain 
does not arise until the official notice is received. 


ELIGIBILITY OF STRIKERS TO VOTE UNDER 
THE TAFT-HARTLEY ACT 


By BERYL HAROLD LEVY 
Member of the New York State Bar 


This analysis of one of the most significant sections of the Taft-Hartley Act, 
dealing with reinstatement of strikers and eligibility to vote, draws clear 
implications and points out important consequences which have been little 
understood. Against a background of prior law and the Congressional 
debates, a labor law specialist shows the risk to unions which now attends 
economic strikes, and the legitimate uses to which, in his judgment, employers 
may put this provision. A legal discussion in terms intelligible to business 
men, the article clarifies the conflicting rights and duties that arise during an 
economic or unfair-labor-practice strike. ; 


MBEDDED in section 9(c) (3) of the Labor-Management Relations Act, 
1947 is a short provision, whose brevity belies its potency : 


“Employees on strike who are not entitled to reinstatement shall not be 
eligible to vote.” 


The far-reaching implications of this provision cannot be appreciated 
except organically in terms of previous doctrine under the Wagner Act and 
in relation to other sections of the new Act and the intent of Congress. Our 
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purpose in this article is to spotlight the provision. In order that the 
analysis may gain functional value, we shall apply it to a phase of a concrete 
problem. This problem was recently presented by the writer to a Seminar in 
Selected Legal Problems at Columbia Law School at the invitation of Pro- 
fessor Walter Gellhorn, who conducts the seminar with the cooperation of 
specialists in various fields. The problem was presented in these extreme 
terms in order to put the provision to the test: 

“The company entered into an initial contract with the certified union 
on June 1, 1947, for a period of one year. The contract granted a union shop. 

“The union has served proper statutory notice that it demands, as an 
irreducible minimum, a wage increase of 60 per cent across the board and 
fringe benefits equally exorbitant. 

“In view of the generous provisions of the existing contract, the com- 
pany is still far ahead of other companies in the area and in the industry. 
It is therefore unwilling and unable to grant any further improvements at 
this time. 

“Despite the best efforts of the company, labor relations during the year 
have been very bad. Unfortunately, neither the policies nor the leadership 
of this union can be said to be responsible or reasonable. During the year, the 
union has filed dozens of unmeritorious grievances. In any instance where its 
demands have not been met in every detail, arbitration has been invoked. The 
company has won every arbitration. 

“The history of the company’s relations with this union, together with the 
rigidity of the union’s present demands, have forced the company reluctantly 
to conclude that the union has embarked upon a course of-rule or ruin. 


“(1) What should be the company’s position at the collective bargaining 
conference? 

“(2) Assume that the employees engage in an economic strike and that 
the company continues to operate with replacements. What are the 
rights of the strikers with respect to reinstatement and eligibility to 
vote in an election ordered by the Board during the strike? If the 
employer is found to be guilty of an unfair labor practice because of 
refusal to bargain or because of interference with the union, how 
is the answer affected? 

“(3) What steps can the employer or dissatisfied employees take at the 
Board ? 


“(4) How can the company explain the situation to its employees and to 
the public at large ?” 


We shall be concerned in this article with an answer to question 2, which 
is the key to the problem. The answer requires an analysis of two previously 


separate lines of doctrine which have been coalesced in the quoted provision 
of the statute. 


STRIKING EMPLOYEES ENTITLED TO REINSTATEMENT 


One line of doctrine is concerned with the right to reinstatement of 
employees on strike. 
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Under the new Act, as under the Wagner Act, an individual who engages 
in a strike continues to be an “employee.” In an ordinary situation, the simple 
act of going out on strike does not mean loss of one’s job nor loss of any of 
the protections accorded to “employees” by the Act. This protection for the 
striking employee is found in the definition of “employee” in the Wagner Act, 
as carried over unchanged into the Taft-Hartley Act. The term “employee” 
is defined to include “any individual whose work has ceased as a consequence 
of, or in connection with, any current labor dispute or because of any unfair 
labor practice” (Sec. (2) (3)). It is obvious that this definition covers, 
and was meant to cover, employees on strike. Such employees have come to 
be known as “striking employees.” 

In the treatment of striking employees, a basic distinction has been drawn, 
in line with the language of the definition, between strikers engaged in a 
“current labor dispute” strike (usually called an “economic” strike) and those 
engaged in an “unfair-labor-practice” strike, i.e., a strike provoked or con- 
tinued because the employer has engaged in an unfair labor practice. The 
distinction is a crucial one for it has determined the striking employee’s right 
to reinstatement during the strike or at its termination. 

A typical economic strike takes place when the union and the employer 
cannot come to terms on some proposal of the union. The proposal may be 
in connection with recognition of the union or in connection with the negotia- 
tion of a contract. The union calls a strike to force the employer to agree. 
The employee who participates in the strike is an “individual whose work 
has ceased as a consequence of, or in connection with” a “current labor dis- 
pute.” He is an economic striker. 

A typical unfair-labor-practice strike occurs when the employer refuses 
to bargain or discharges the leaders of the union or otherwise interferes with 
the union in its organizing or operating activities. If the employer engages in 
an unfair labor practice, a charge can be filed against the employer at the 
Board. But suppose the union is so incensed that it does not care to file a 
charge or prefers to take direct action as well as file a charge. A strike will 
then be called. In these circumstances, we have an “unfair-labor-practice” 
strike, as distinguished from an “economic” strike. The employee who par- 
ticipates in this strike is an individual whose work has ceased “because of” an 
“unfair labor practice.” He is an unfair-labor-practice striker. All strikers 
who are not unfair-labor-practice strikers are ipso facto economic strikers. 

If the employer has not hired permanent replacements to take the jobs 
of the strikers, both types of strikers have been entitled to reinstatement. 
(It is assumed that their jobs have not been legitimately abolished by con- 
striction of the employer’s business.) Since the strikers continue their status 
as employees, by reason of the Act’s definition of employee, it is beyond the 
employer’s power to discharge them. If the employer attempts to do so, the 
Board will order their reinstatement. 


DIFFERENT RULES FOR EACH TYPE OF REPLACED STRIKER 


If the employer has hired permanent replacements, however, the rule 
concerning reinstatement is different for each type of striker. 
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In the landmark Mackay case (NLRB v. Mackay Radio & Telegraph Co., 
304 U. S. 333, 58 S. Ct. 904, 82 L. Ed. 1381), decided in 1938, the United 
States Supreme Court held that economic strikers are not entitled to rein- 
statement when permanent replacements have been hired. Since the employer 
has not been guilty of any unfair labor practice, he has “the right to protect 
and continue his business” by engaging other workers to perform the jobs 
of the strikers. He can assure these replacements of their continuous right 
to hold their jobs. The replacements do not have to be dismissed to make 
room for economic strikers who may be applying for reinstatement. 

If the employer has not hired such replacements, he would, of course, 
be guilty of an unfair labor practice if he failed to take back the economic 
strikers upon application or if he discriminated among them on the basis of 
their union activity. He would be violating the statute which forbids “dis- 
crimination in hire or tenure” because of union activity. The violation would 
occur when the employer rejected a striker’s application for reinstatement. 
In ordering reinstatement, the Board also orders back pay from the date 
of the discriminatory refusal to reinstate. 

Strikers are expected to apply unconditionally for reinstatement. The 
Board is not so naive as to require application, however, when the employer’s 
attitude has made clear that such an application would be an idle gesture. 
The employer may not, for example, attach illegal conditions. He may not, 
as in one case, require that the strikers join a company union. (Eagle-Picher 
Mining Co. v. NLRB, 119 Fed. 2d 903.) If he makes this condition for 
the first group of strikers who apply, the others are relieved of the necessity 
for making application. If the employer commits unfair labor practices during 
the strike, he transforms the economic strikers into unfair-labor-practice 
strikers. 

Unfair-labor-practice strikers must be reinstated upon application. If 
replacements have been hired, the employer must dismiss the replacements 
to make room for the unfair-labor-practice strikers. If the jobs have been 
legitimately abolished, and there are no vacancies after the replacements have 
been dismissed, the strikers must be put on a preferential list for rehiring. 


UNLAWFUL CONCERTED ACTIVITY 


Even in an unfair-labor-practice strike, however, the employer does not 
have to retain as employees strikers whose concerted action has been unlawful. 
He may discharge such employees, and the discharge will be effective. 
Reinstatement cannot be ordered. This doctrine of unlawful conduct has 
been developed in three leading cases in the United States Supreme Court. 

In the famous Fansteel case (NLRB v. Fansteel Metallurgical Cor- 
poration, 306 U. S. 240, 59 S. Ct. 490, 83 L. Ed. 627, 123 A.L.R. 599, 1939), 
the Supreme Court reversed the Board and held that sit-down strikers, 
having engaged in unlawful conduct in seizing the employer’s property, could 
be discharged and were not entitled to reinstatement. The Act’s definition 
of “employee” did not require the employer to retain these strikers in his 
employ regardless of any unlawful conduct on their part. If they had 
remained at work and not been on strike, they could be discharged for acts 
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of trespass or violence against the employer’s property. They should not 
be given an immunity from discharge when they commit such unlawful acts 
while on strike. Though the Wagner Act protects “concerted activity” it 
does not extend its protection to unlawful concerted activity. 


In the eyes of the Supreme Court the sit-down strikers, in occupying 
the employer’s plant and in preventing him from operating, were engaging 
in “unlawful” conduct and hence improper “concerted activity.” In this field 
of law, the philosophy of the judges is a paramount factor in their decision, 
as they are guided less by precedent than by their conceptions of social welfare. 
The background of the sit-down strike is set forth by Golden and Ruttenberg 
in their book, The Dynamics of Industrial Democracy 31 


The sit-down was not a strike but a wave of strikes. From the Akron, Ohio, 
Goodyear Tire and Rubber Company strike of February-March, 1936, to the Supreme 
Court decision of February 29, 1939, workers, to a large degree, abandoned the con- 
ventional outdoor picketing strike for the more dramatic and effective sit-down. The 
results were phenomenal. 

In the sit-down, workers used the tactics management had employed with so 
much success in breaking outdoor picketing strikes. They housed and fed themselves. 
They had no picket lines to maintain, no pickets for management to disperse. There 
were no strikebreakers eating and sleeping inside the plant to break their morale. 
They had no fear of “scabs” breaking through their lines, no fear that some production 
might be shipped by bosses and strikebreakers who were staying inside. The psycho- 
logical advantages that had been management’s in an outdoor picketing strike now 
belonged to them. The initiative for violence was up to management. Company police 
would have to attack them to try to drive them out of the plant. They no longer had 
the responsibility for violence that rested with strikers when they had to resist ‘‘scabs” 
going through their picket lines. “Why leave the plant only to have company police 
club us and scabs crash the picket line to take our jobs?”, workers asked themselves. 
Why not just stay on the jobs, and let management figure out what to do? This they 
did, and management could figure out nothing except to bow to the union’s demands 
for collective bargaining. 

That was the sit-down, which helped to put industrial unions over the top. So 
bold and daring was the sit-down as a tactic that leaders of organized labor shunned it 
for years, only to have unorganized workers employ it with swift effectiveness. Their 
leaders did not teach the sit-down to them; workers learned it from management, 
and the newspapers unwittingly gave it a national impetus. Strikers housed and fed 
themselves inside the plants with as much success as management, for decades before, 
had housed and fed strikebreakers. 


The same type of question was presented in the Southern Steamship case 
(Southern S. S. Co. v. NLRB, 316 U. S. 31, 62 S. Ct. 886, 86 L. Ed. 1246, 
1942). The company refused to bargain and the men went on strike in 
protest against the unfair labor practice. The Board again ordered reinstate- 
ment, but the Court again reversed. The crew of the ship squatted about the 
poop deck and refused to go to work when the captain so ordered. The 
Court regarded their action as mutinous and hence unlawful. The discharged 
employees were not ordered reinstated. 


In the Sands case (NLRB v. Sands Mfg. Co., 306 U. S. 332, 59 S. Ct. 
508, 83 L. Ed. 682, 1939), there was also an employer unfair labor practice, 
but the employees had violated their contract. Citing the Fansteel case, the 
Court said: “The Act does not prohibit an effective discharge for repudiation 


1 Harper & Brothers, New York, 1942, pp. 45-6. 











oe we 


o™= o Ww 








STRIKERS’ ELIGIBILITY TO VOTE 65 


by the employee of his agreement any more than it prohibits such discharge 
for a tort committed against the employer.” 


IMPROPER CONDUCT NOT CODIFIED 


The Board soon began to follow this trinity of effective discharge cases. 
In the Scullin Steel (65 NLRB 1294) and Dyson (19 L.R.R.M. 1187) cases, 
decided last year, the Board nailed in the doctrine of the Sands case and held 
that strikes in violation of the contract were not protected concerted activity 
and hence effective discharges could be made. The Board declined to order 
reinstatement. 

In the American News (55 NLRB 1302, 1944) case and second Thomp- 
son Products (19 L.R.R.M. 1216, 1947) case, the Board so held as to strikes 
to compel the employer to violate a statute. In the latter case, it was a strike 
to compel him to violate the Wagner Act in defiance of a Board certification. 
In the former case, it was a strike to force the employer to violate the wage 
stabilization law. 

In the Indiana Desk case (Indiana Desk Co. v. NLRB, 149 Fed. (2d) 
987, 1944), the Board had ordered the reinstatement of mass picketers, but 
the Circuit Court reversed. The mass picketing was for the purpose of 
excluding persons, including supervisors, from the plant. The employer was 
obliged to close down, just as if there had been a sit-down strike or the door 
had been bolted. Thus because the mass picketing was not merely for the 
purpose of publicizing or persuading, it was condemned as unlawful con- 
certed activity, though there had been no violence. 

According to the Conference Report on the Taft-Hartley bill, these 
decisions overrule the Berkshire Knitting Mill case (46 NLRB 955), decided 
in 1943. In that case, though there was actual violence, the Board reinstated 
some strikers, denying reinstatement only to those guilty of “major” offenses. 
Only six out of 157 were denied reinstatement. Among those reinstated, some 
had been convicted of disorderly conduct and some had received 30-day sen- 
tences or 10-dollar fines. It would appear that it will no longer be in order 
to make such distinction as to the seriousness of crimes, as to major or minor 
crimes, or as to felonies or misdemeanors. The Conference Report reflects 
the view that all strikers whose conduct is unlawful in any degree should be 
denied reinstatement. The law heretofore has been by no means entirely clear 
on this point. 

After reviewing this development, the Conference Report deemed it un- 
necessary to qualify the Act’s protection of concerted activity by stipulating 
the various types of improper activity. Indeed, it was thought that any such 
explicit statement might be too limiting in view of the trend of the decisions. 
It was clear that unlawful conduct, breaches of contract, and, of course, the 
newly designated union unfair labor practices would not be proper and pro- 
tected concerted activity. Reinstatement would be denied to those engaging in 
these acts. 

. 2. a. oe 


With respect to the right of reinstatement, we may, therefore, briefly and 
generally, summarize the pre-existing law. Economic strikers were entitled 
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to reinstatement upon unconditional application, unless they had been per- 
manently replaced. Unfair-labor-practice strikers were entitled to reinstate- 


ment, even if they had been replaced, unless they were guilty of unlawful 
conduct or breach of contract. 


ELIGIBILITY TO VOTE 


We now turn to the second and previously independent line of doctrine 
dealing with eligibility to vote. 

If the Board orders an election auving the strike to determine if the 
union represents a majority, who shall be eligible to vote: (1) the strikers, 
(2) both the strikers and the replacements, or (3) only the replacements? 

Early in its history the Board took the position that in the ordinary situa- 
tion only the strikers could vote. It then changed its position to permit both 
replacements and strikers to vote. 

In announcing its earlier doctrine in the Sartorius case (A. Ss artorius & 
Co., Inc., 10 NLRB 493, 1938), the Board observed that the Act, in pre- 
serving to strikers their status as employees, contemplated that eventually a 
strike would be settled by the employer coming to terms with the strikers 
and resuming peaceful relations with them. The Sartorius rule was a natural 
result in the first flush of the passage of the Wagner Act and was, of course, 
highly pleasing to unions which did not want “scabs” to have any voice in the 
election. 

In the Wurlitzer case (Rudolph Wurlitzer Co., 32 NLRB 163), decided 
in 1941, the Board changed its view, however, permitting replacements as 
well as economic strikers to vote. Said Chairman Millis: “In purely economic 
strikes, the employer and the striking employees should have equal rights; the 
Board should be neutral.” 

The Board did not wish to turn the scales either in favor of or against 
a law-abiding employer who had committed no unfair labor practice. In reply 
to the argument that this new doctrine interferes with the settlement of strikes, 
Millis asserted that it “would be more accurate to say that the settlement of 
disputes on the strikers’ terms may be interfered with.” 

Economic strikers thus retained their eligibility to vote along with the 
replacements. At the same time, however, the Board: did not (after the 
Mackay case) order the reinstatement of the replaced strikers. Economic 


strikers who were not entitled to reinstatement were nonetheless eligible 
to vote. 


LINKAGE OF REINSTATEMENT AND ELIGIBILITY 


The Taft-Hartley Act now links the two lines of doctrine together in 
providing that striking employees who are not entitled to reinstatement shall 
not be eligible to vote. “It appears clear,” said the Senate Report, “that a 
striker having no right to replacement should not have a voice in the selection 
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of a bargaining representative. ...”* In the case of economic strikes, the 
effect of this provision is to disfranchise those economic strikers who have 
been permanently replaced. Under the old rule, economic strikers ran the 
risk of being permanently replaced and hence losing their jobs; but they 
retained their status as employees for the purpose of voting in the election. 
They might lose their positions, but the union would probably not lose its 
“position” in the plant, as the replacements could usually be outvoted. Under 
the old rule, also, the strikers had the opportunity to vote for a union which 


could represent them in arguing the questions involved in their possible 
reinstatement. 


A situation which might result because of the new provision has been 


graphically described by Senator Pepper, one of the opponents of the Taft- 
Hartley bill: 


There is a disagreement between the workers and management over wages; they 
cannot settle the dispute; the workers go out on strike, and stay out on strike, we will 
say, 10 days. Management sends word to them that if they do not come back within 
a week their jobs are gone, they will be replaced by other permanent workers. Manage- 
ment recruits some strikebreakers, gets some other people to take their jobs; they go 
on the job. Management says, “Now, you are the permanent employees; you are 
going to keep these jobs from now on, as long as you want them and are satisfactory.” 
Then, Mr. President, under the bill there can be an election called by the Board. Who 
can vote in the election? Only the strikebreakers, only the fellows who are working. 
Not a single one of the workers who are out on strike, who have been replaced, can 
vote at all in the election, and thereby the strikebreakers can determine who will be the 
bargaining agent of the workers. Now, what does that mean. . . . That means, 
Mr. President, that, at the very time when the bargaining agent, previously chosen, 
is most needed to continue the negotiations, that bargaining agent can be replaced by 
strikebreakers, and the old workers will have no right to vote. The old bargaining 
agent will be ousted. The union can be broken up, and the employer will be rid of 
the union. . . . Mr. President, what will be the effect of a power such as that upon 
the stability of the bargaining agent to stand up against management, to try to get a 
fair wage for the workers ?* 


Senator Pepper’s argument is premised upon an economic strike. When 
he speaks of strikebreakers, he means, of course, permanent replacements. 
The Byrnes Anti-Strikebreaking Act (49 Stat. 1899), passed in 1936, pro- 
hibits the interstate transportation of strikebreakers, but workers within the 
state can, of course, be used for this purpose and only their votes will count 
if the Board is convinced they are bona fide permanent replacements. Senator 
Pepper’s statement fails to make clear, moreover, the further advantage to the 
employer in being able to control the timing of the election, inasmuch as 
employers are now permitted to petition for an election, even when there are 
not rival unions contending. 


To Senator Ball it seemed absurd that strikers who could not be rein- 
stated should have the right to vote: 


A ridiculous situation results, similar to what has happened in Hollywood, where, 
I believe, 52 sign painters had been replaced, but, unfortunately, by only 50 replace- 


2 Senate Report 105, p. 25. 
3 Senate, April 29, 1947, p. 4320. 
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ments, and the individuals who were on strike and whose jobs had been filled, and 
who were not entitled to reinstatement, swung the election and decided the bargaining 
agent.* 


This same argument was made in dissent at the time the Board switched 
to the Wurlitzer rule. At that time the absurdity of allowing twice as many 
men to vote as there were jobs available was cited to defeat the right of the 
replacements to vote. Now the same alleged absurdity is resolved by cutting 
off the voting rights of the strikers. The pendulum of public sentiment, insofar 
as the Act reflects it, has swung far. 


EFFECTS OF THE NEW PROVISION 


This provision of the Act will bring aid and comfort to those harassed 
employers who are saddled with a racketeering or otherwise corrupt union. 
If they are faced with the hard choice of battling such a union or closing down 
their business, they may now battle with greater confidence of success. A 
responsible employer with a responsible union would doubtless not wish to 
upset his satisfactory and stable labor relations. Such an employer would 
doubtless close his plant during a strike and wait for it to subside. On the 
other hand, anti-union employers may wish to exploit this provision. The 
proportion of anti-union employers is problematic, of course, and such 
employers will still need to weigh the manifold cost of fighting a union, as 
against settling down to dealing with it as the representative of the employees. 

The provision also operates as a sanction against employees who strike 
in violation of the 60-day cooling-off provision, which is made part of the 
duty to bargain in section 8(d). They lose their positions and employee status 
(unless rehired) and hence will also be ineligible to vote. The union may also 
be in violation of section 8(b) (3), which makes it a union unfair labor practice 
to refuse to bargain. 


UNFAIR-LABOR-PRACTICE STRIKERS 


How does the case stand with unfair-labor-practice strikers? If such 
strikers are guilty of unlawful conduct or breach of contract, they may, as 
we have already seen, be effectively discharged. Hence they have no right 
to reinstatement and thus lose their eligibility to vote. If there is any other 
“cause” for which they are discharged, they (like economic strikers) will 
also be in this position. The new section 10(c) reads: “No order of the 
Board shall require the reinstatement of any individual as an employee who 
has been suspended or discharged, or the payment to him of back pay, if 
such individual was suspended or discharged for cause.” The Conference 
Report notes that this section applies with equal force to those who were 
discharged because of acts committed in connection with concerted activity. 

Will the Board, however, take the drastic step of denying reinstatement 
to unfair-labor-practice strikers—not guilty of unlawful conduct or breach 
of contract—who have been permanently replaced? In the absence of an 


Senate, April 29, 1947, p. 4320. 
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express mandate in the statute to do so, will the Board heed the admonition 
to do so in the Conference Report? 

The Conference Report has more than hinted that it would be desirable 
for the Board to make such a change in its policy. The House conferees would 
have insisted on specifically changing the statute to accomplish this, except that 
such a change might have had other unforeseen complications. Thus the 
House held back its hand, averring that the Board, having made the rule, 
“should be given an opportunity to change this practice itself.” The Senate 
originally wrote into the bill the Board’s distinction in its treatment of the 
two kinds of strikers, but then deleted it. The reason for the deletion under- 
lines the Conference Committee’s view: “The inclusion of such a clause 
would have had the effect of precluding the Board from changing its present 
practice with respect to the treatment of ‘unfair labor practice’ strikers as dis- 
tinguished from that accorded to ‘economic’ strikers.”® 

In his address to the Labor Relations Section of the American Bar 
Association in Cleveland on September 23, 1947, Mr. Denham adverted to 
this possibility. He remarked that a suggestion was made to the Board in 
the course of the passage of the Act that the rule as to economic strikers 
should be extended to unfair-labor-practice strikers. “It has long been the 
rule of the Board,” he pointed out, “that unfair-labor-practice strikers are 
protected against replacement but that economic strikers are not. The law 
makes no provision regulating this situation, and I would not attempt to guess 
whether, under this suggestion, the Board will change its rule.” 

If the Board were to alter its rule, an employer who is unfriendly to 
his union (no matter how decent the union may be) could freely commit 
unfair labor practices in attacking the union at the end of the contract period. 
He could then nonetheless subvert the union by hiring enough permanent 
replacements. There would be so radical a disruption of established practice 
in sound labor relations that it is difficult to believe that the Board would take 
this drastic step short of a statutory command to do so. 


PROCEDURE SET BY FIRST CASE 


-On February 19, 1948, the Board ordered the first election under the 
new Act in a strikebound plant, Pipe Machinery Company (Jn re Pipe 
Machinery Corporation and P. M. Co. Independent Union, 76 NLRB 37, 
21 L.R.R.M. 1178). The Board decided to put the new section into operation 
by relying on the device of challenge of the ballots. Only 120 employees 
were affected and the Board allowed them all to vote—both the economic 
strikers and the replacements hired since the strike began in February, 1947. 
All ballots were subject to challenge. The challenged ballots were segregated 
and left unopened. If the total of challenged ballots would change the result, 


the Board would then have to determine which employees had been legitimately 
replaced. 





5 Conference Report, House Report 510, 80th Congress, pp. 49-50. 
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The Board also left open the vital question of date of eligibility to vote. 
There is no reason to think, however, that the Board would depart from its 
usual custom of fixing the date as the payroll date nearest to the date of 
Direction of Election, as the employer requested, despite the union desire that 
the date should be at the start of the strike. The power to fix the date indicates 
the administrative leeway afforded to turn the effect of the Act, within limits, 
one way or another. 

The Board has always had difficulty in determining as a fact that the 
striker has been permanently and legitimately replaced or his position abolished. 
The Board took the path of least resistance, preferring to avoid facing these 
vexing problems, unless compelled finally to do so. The Board did not, how- 
ever, altogether avoid an election during a strike, one method of cutting the 
Gordian knot which some had thought the Board would follow. 


After quoting the new statutory provision concerning eligibility, the 
Board said: 


Although the above quoted language clearly indicates that only those employees 
who are entitled to reinstatement shall be eligible to vote, it is apparent that we cannot 
accurately determine at this stage of the proceeding which of the striking employees 
have been validly replaced and which individuals are still entitled to reinstatement. To 
do so will require ascertaining the facts as of the date selected to test voting eligibility. 

If the challenged ballots must be opened in order to affect the outcome 
of the election, the Board will then set the date of eligibility and investigate 
the employment status of the individual strikers and their replacements. By 
thus following the rule of the Wurlitzer case in the first stage, the Board 
did not intend to reiterate that doctrine upon which “Section 9(c) (3) of the 
amended Act has had considerable impact.” The Board was merely adopting 
a practical technique to “lay the basis for ascertaining the active employment 
status of the strikers and their replacements.” 


CONCLUSION: PRACTICAL CONSEQUENCES 


One result of the new provision will be to tempt or drive unions and 
employers to make ingenious efforts either to avoid the impact of the provision 
or exploit its potentialities. Unions, for example, will be advised to call out 
on strike only so many of its members as are needed to make the strike 
effective. They would leave in the plant as many employees as possible whom 
they can count on to vote for the union. Thereby they would attempt to 
thwart any design the employer might have to vote the union out through the 
hiring of a preponderance of replacements. As far as an employer’s reliance 
upon the provision is concerned, that reliance will be critically affected by the 
available market supply of needed workers. If the employer cannot easily 
replace his employees because of a labor shortage or because his employees 
are highly skilled, the provision will serve little practical purpose. A 
responsible employer with a pathological union, as in our hypothetical problem, 
will be helped by the Act. Anti-union employers who do not scruple at 
extreme measures may try to stretch the benefits of this provision to the 
straining point. Economic strikers will, at all events, now strike at greater 
risk to the union’s position in the plant, if the employer wants to continue in 
operation during the strike and he or many of his employees are disaffected 
with the union. 
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The answer to Question 2 in our problem case is now apparent. A brief 
word may be said about the other questions to complete the picture. The 
employer must still bargain in full good faith, despite the proviso in the defini- 
tion of collective bargaining in the new Act. The union must also bargain 
in good faith, however. In our situation, the position of the union is so ex- 
treme that the employer need have little fear of meeting a complaint of refusal 
to bargain. Thus the answer to Question 1 is indicated. With respect to Ques- 
tion 3, we have already pointed out that the employer can now petition for an 
election. Under the new law, employees may now also for the first time file 
for decertification of the incumbent union. With respect to Question 4, it is 
now clear that employers may freely express their views, provided there is no 


threat of reprisal or promise of benefit in their remarks. The appeal must 
be to reason. 
x * * * * * 


It is now a year since the Taft-Hartley Bill became the Labor-Management 
Relations Act, 1947. We may agitate to repeal or amend a law but, while it 
is on the books, it must be obeyed. The injunction of good citizenship com- 
bines with the mandate of maturity: to face squarely the facts and realities 
with which we must deal. One of the large realities in our field is this Act. 
A callow or emotional approach will be in terms of mere antipathy or glorifi- 
cation. A sound and adult approach, while discriminatingly critical, will be 
in terms of utilizing the Act, like every other statute, in the most constructive 
way in each situation, rather than being victimized by it. Those of us who 
work steadily in this field will know how to use the Act, as occasion demands, 
in the interests of practicable labor relations and industrial harmony. It would 
be disastrous to lose sight of these sovereign interests. The provision of the 
Act which has here been analyzed is a concentration of “atomic energy” 
which may be used for good or ill, depending on the wisdom of those endowed 
with the power to apply it in any given situation. 
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Waite CoLLar or NoosE?—THE OccuPATION 
oF Mittions. By Leo F. Bollens. North 
River Press, 311 West 43d Street, New 
York, N. Y., 1947. 218 pages. $2.75. 


Reviewed by Eileen Ahern * 


Management might be interested in one 
aspect of this book: It is an apologia for 
the establishment of another national labor 
organization—one limited entirely to white- 


* Research Associate, American Management Asso- 
ciation, 


collar employees. Primarily it is a case his- 
tory of the origin in 1940, and subsequent 
development of, the Federation of Westing- 
house Salaried Employees. More than half 
the 218 pages are devoted to reprinting of the 
constitution and by-laws of this single union, 
the agreement negotiated with the company, 
and other intra-union details. No effective 
link is made between the experience of the 
Westinghouse organization and the difficult 
problems both unions and management must 
solve when white-collar employees organize. 
Expansion of the Westinghouse union into 
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the national field came a little over three 
years ago, under the designation National 
Federation of Salaried Unions. To date, it 
has contracts with four companies besides 
Westinghouse, and organizational work is 
going on in Wisconsin, Minneapolis, Illinois, 
New York, and Maryland. Present strength 
of the National Federation is about 25,000 
employees. 

Mr. Bollens contends that the CIO and 
AFL are dominated by the requirements of 
hourly-paid workers and that consequently 
they do not give proper attention to the in- 
terests of white-collar members. It is re- 
grettable that he does not develop this point, 
for it is worthy of consideration. There has 
been some unrest among members of the 
large white-collar unit of at least one major 
industrial union. Some hold that the remedy 
may be in allowing more autonomy to the 
white-collar units. Or white-collar members 
of production workers’ unions may eventually 
state a preference for inclusion on a craft 
basis with one of the solid white-collar unions, 
such as AFL’s Office Employees International 
Union or CIO’s United Office and Profes- 
sional Workers of America, There are, in 
addition, national independent unions that 
might welcome white-collar workers who 
may be dissatisfied with their present union 
affiliations. 

The embryonic National Federation of 
Salaried Unions presents a challenge to 
the AFL and CIO, but its principal objectives 
are the numerous unions organizing salaried 
employees in individual companies. Though 
he stresses that unions affiliating with the new 
organization will remain “independent,” Mr. 
Bollens fails to compare the constitutions and 
organization structures of the National Fed- 
eration of Salaried Unions with those of the 
CIO or the AFL. Whatever merit there may 
be in the proposal that all organized salaried 
employees be affiliated in an organization of 
their own, it cannot be assessed until facts are 
presented on the achievements and failures 
of existing national organizations in dealing 
with problems of their white-collar member- 
ships. The author, incidentally, does not even 
identify the numerous national unions—there 
are over 30—that have organized almost a 


million and a half white-collar employees.** 

The message of this book is obscured by 
its semantics. Mr. Bollens may be an able 
union leader, but management can hardly get 
a clear impression of the policy and program 
he advocates from such passages as this: 


A Democracy is a state of Society characterized 
by nominal equality of rights and privileges be 
they political or social. 

The broad concept of the above definition must 
never be distorted to suit the specific convenience 
of any individuai or group, for to do so would 
be to devalue the efforts of man in his eternal 
oo and eventually also destroy those who 
would seek to profit by manipulation. 


And the book abounds in contradictions 
like the following: 


Therefore, when we let others do our thinking 
for us we are letting our own machinery de- 
teriorate with disuse, and usually the other fellow 
has a “bill of goods to sell” and, therefore, his 
conclusions can be just as far from logical as 
ours would have been had we done the thinking 
ourselves. 


Should we analyze ourselves and wisely become 
convinced that we are not sufficiently informed 
to criticize constructively, we have only two 
sensible courses of action left. One is to firmly 
resolve to become well informed on the subject 
in which we have the greatest interest and then 
to think before we speak. The other and on 
sensible alternative is to hold our tongues an 
listen to others who possibly may be better 
informed than we. 


There is one matter of union policy, of 
special interest to management, that distin- 
guishes this from other labor literature: Ap- 
parently the National Federation of Salaried 
Unions will not demand union security in 
negotiating contracts. Mr. Bollens has this 
to say: 


The differences between the various forms of 
union security have been beige | explained to give 
the thinking of government officials on this sub- 
ject, and it must not be construed to mean that 
the author approves - of these particular forms 
of security unless modified to suit each union’s 
conditions and unless approved by the majority 
of the membership. It is clear to the author that 
a militant, upright, independent, salaried union 
can sell itself and retain its membership solely 
upon its accomplishments and can refrain from 
any form of union security that would enslave 
those who become members or deny the freedom 
of choice of union membership to those who are 
not members. , 





** See Collective Bargaining in the Office, Research 
Report No. 12, erican Management Associa- 
tion, New York, 1948. 120 pages. ($2.50, mem- 
bers; $5.00, non-members.) Also, AMA Research 
Report, No. 13, Survey o; 
Unionized Offices ($1.50, members; $3.00, non- — 
members). | Distribution of Research eport No. — 
13 is restricted to company members until De © 
cember 1, 1948. 





Note: New books on personnel management are also reviewed regularly in the Association's 
monthly publication, THE MANAGEMENT ReEvIEw. 
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